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SOMETHING WITH REFERENCE TOCONFLICT- 
ING OPINIONS IN THE SUPREME COURTS OF 
MANY STATES. 





If a statute is repealed in a state the busi- 
ness status of acts done in view of that stat- 
ute are not affected by the repeal. If, on the 
other hand, an act has been done in accord- 
ance with the judge-made law, no matter if 
immense interests are rested on it, no one can 
tell when the court will change its base and 
thereby upset all calculations based on the 
previous law. 

We have called attention in the last six 
months to several opinions of the Illinois Su- 
preme Court, in which the previous opinions 
were overturned with as little compunction as 
though the matters concerned were holiday 
affairs. ‘There is nothing more important in 
the affairs of a state than that of having sound 
and stable laws. If the attention of the at- 
torneys in the various states inflicted with 
conflicting decisions, is not fully roused to 
the need of a change, the necessary reforms 
will be slow in gathering the force necessary 
for action. The attorneys individually and 
through their bar associations should be mov- 
ing in this direction and not only see to it 
that good judicial material is chosen but also 
that enough judges are secured to keep up 
with the work, and to do this there probably 
should be better pay attached to the office. 
The very best legal ability ought to be in the 
supreme court of a state. 

We take an illustration of the careful at- 
tention given previous opinions by the Su- 
preme Court of Missouri from one of Judge 
Seymour D. Thompson’s opinions while he 
was on the Court of Appeals bench in Mis- 
souri. It is found in 41 Mo. App. 379 in the 
ease of Ashbrook v. Letcher, as follows: 
“The statute (R. S. 1879, sec. 4010) after 
providing that parties shall not be disquali- 
fied from testifying as witnesses, contains 
this proviso creating an exception to the rule 
thus established: ‘Provided that in actions 
where one of the original parties to the con- 
tract or cause of action in issue and on trial 
is dead, or is shown to the court to be insane, 
the other party shall not be admitted to tes- 





tify in his own favor.’ This statute has been 
the subject of many adjudications, and no very 
consistent line of interpretation caa be deduced 
from the decisions. Some of them have been 
overruled, in terms, by subsequent decisions ; 
others have been overruled without mentioning 
them. The supreme court started out by 
drawing attention to the purpose of the stat- 
ute which abolished the common law rule of 
exclusion and retained the above exceptions 
to the new rule thus created.’’ In the first 
opinion in which the statute was construed, 
it was said: ‘‘The great object and purpose 
of the law was to destroy the restrictions and 
incapacities which operated as a rule of ex- 
clusion by the law of evidence, and to permit 
every person, inclusive of parties, to give evi- 
dence ; to allow all, without regard to inter- 
est, even though they were parties to the suit, 
to disclose all the facts within their knowl- 
edge or possession, and let whatever credi- 
bility they might be entitled tobe passed 
upon by the jury. This may be calculated to 
draw forth the truth, though we entertain 
serious doubts about the wisdom of the en- 
actment. But it was seen that where one of 
the parties was dead or disqualified by reas- 
ons of insanity, the parties would not stand 
on an even footing. He would be unable to 
oppose his oath to that of the opposite party, 
and, therefore, the party living or sane was 
precluded from  testifying.’’ Stanton v. 
Ryan, 41 Mo. 514. In the next decision in 
which the construction of the statute came 
before the court, the reason of the exceptions 
which the legislature reserved to the new rule 
which it thus created, was pointed out, i. e., 
that it was to prevent the living party from 
having an undue and unfair advantage. 
Looker v. Davis, 47 Mo. 140, 146. ‘The 
object of the law,’’ said the court in the next 
case in which the statute came before them, 
was to prevent one party from testifying to a 
contract in issue, when the lips of the other 
party were closed, so that bis version of the 
contract could not be given.’’ Such being 
the purpose of the statute, an effort is dis- 
covered on the part of the supreme court so 
to eonstrue it as to give effect to that pur- 
pose. To this end the court has, on the one 
hand extended it to the cases vithin its spirit 
but not within its letter, and has, on the 
other hand, denied its application to cases 
within the letter, but not within the spirit. 
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Thus it has beep held on the one hand, that 
where one of two parties justly bound by a 
contract is dead, the adverse party is not thus 
disqualified as a witness in an action on the 
contract between himself and the survivor. 
Fulkerson v. Thornton, 68 Mo. 468; Nugent 
v. Curran, 77 Mo. 323. On the other hand 
it has been held that where, in such a case, 
the transaction has been had with one of two 
partners who has since died, the opposite 
party is not competent as a witness to prove 
what has passed between him and a deceased 
partner in respect to the transaction. Butts 
v. Phelps, 79 Mo. 302. To the same effect, 
see Williamson v. Perkins, 83 Mo. 379. So 
where the other party to a contract is a cor- 
poration and the corporation has been dis- 
solved, and is hence dead in the sense of the 
law, this does not disqualify the op- 
posite party as a witness, since the stat- 
ute means natural and not artificial 
death, and refers to death of persons 
and not of artificial bodies. Williams 
v. Edwards, 94 Mo. 447, 450. Yet 
this, it is perceived, is within the letter of the 
statute but obviously not within its meaning. 
Williams v. Edwards, 94 Mo. 451.’’ In the 
last citation, after citing numerous instances, 
the learned judge says (p. 382): ‘‘Decis- 
ions could be multiplied showing the manner 
in which the statute has been construed and 
applied by the court of last resort in this 
state. They would show that scarcely a po- 
sition has been taken in one case which has 
not either been denied or ignored in some 
other case. The court started out with hold- 
ing, though with some hesitation, that the 
statute only applies so as to exclude as a wit- 
ness one who at once is a party to the con- 
tract, which is the subject of the suit and a 
party to the suit itself.’’ Then he cites eleven 
cases predicated on the case of Looker v. 
Davis, 47 Mo. 14, which he says was ‘‘long 
the law of this state.’’ ‘‘In all these cases,’’ 
says Judge Thompson, ‘‘Looker v. Davis, 
supra, was cited with approval and in some 
of them its doctrine was applied. Finally 
the supreme court, without citing Looker v. 
Davis at all, overruled that decision, and all 
the subsequent cases which had followed it, 
in an opinionin which the court said that ‘the 
rules of evidence should not, like the color of 
the chameleon, change because oftheir former 
surroundings. Meier v. Thieman, 90 Mo. 
433.”’ 





This illustration is sufficient to give charac 
ter to our oft-repeated efforts to call atten- 
tion to the carelessness of many of the su- 
preme court judges of some of our states, in 
writing opinions without citing previous opin- 
ions on the same question, and shows the 
ground to be well taken by lawyers in those 
states who make complaint against the vacci- 
lating attitude of their courts of last resort 
on imporant questions of law. This is a con- 
dition, nota theory. The question is, what 
will the profession do about it? The profes- 
sion will very soon lose the confidence of the 
publie who look to it for advice if their opin- 
ions based on previous decisions of their 
courts of last resort are shattered by a subse- 
quent case overruling or essentially modify- 
ing the decision on a former case. More 
sanctity should be attached to previous de- 
cisions of a court, even if wrong, and more 
respect for the doctrine of stare decisis. 


NOTES OF IMPORTANT PECISIONS. 


SLANDER — EXTENDING BY INNUENDO THE 
MEANING OF WORDS BEYOND THEIR NATURAL 
ImMpoRT.—Many false and opprobrious epithets 
not actionable in themselves often convey a 
meaning to the ordinary mind which is infamous. 
Nevertheless the rule of law seems to be well 
settled that an innuendo cannot extend the 
meaning of words beyond their natural import; 
it can only serve to explain some matter already 
expressed; it may show the application, but can- 
not add to or enlarge or change the sense of 
words. This principle is affirmed and applied in 
the recent case of Feast v. Auer, 90S. W. Rep. 
564, where the Court of Appeals of Kentucky 
held that calling a woman ‘‘a dirty, vile woman”’ 
does not charge her with the offense of adultery, 
and is not actionable, and that the innuendo 
which some people might draw from the epithet 
(i. e. adulterous intercourse) was not sufticient 
to extend the ordinary meaning of the words 
used. 

In this particular case the appellant charged 
the appellee with slander. It was averred in the 
petition that the appellee was a Catholic priest; 
that he had been in charge of St. John’s Church 
asa priest for many years; that she and the aps 
pellee had a slight disagreement over a trivial 
matter; that the appellee became hostile towards 
her; that short!y thereafter, while the appellee 
was delivering a sermon to his congregation at 
St. John’s Church, he said of and concerning her 
in the presence of the congregation that ‘‘she 
(meaning the appellant) is a dirty vile woman,” 
thereby meaning and intending to have the hear- 
ers understand thatshe ‘‘was an immoral woman, 
a woman without virtue, anda woman of genera 
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bad character for virtue, morals, and otherwise.’’ 
The court sustained a demurrer to and dismissed 
the petition, and that action of the court was 
taken for review to the court of appeals. The 
court of appeals in affirming the decision of 
the lower court said: ‘*At common law an action 
for slander will lie for the malicious publication 
ofa false accusation, although made in general 
words, if it imports that the person accused is 
guilty of a felony or other crime for which an in- 
dictment would lie. McNamara vy. Shannon, 
8 Bush, 558. It was held in Watson v. Hampton, 
2 Bibb, 319, that a charge that the plaintiff had 
sworn to a lie, ‘was not actionable;’ and in 
Martin vy. Melton, 4 Bibb, 99, it was held that, 
where one said to another, ‘You have sworn a 
lie, and I can prove it,’ is not actionable unless 
laid with a colloquim concerning an oath in some 
judicial proceeding. It was held in Caldwell v. 
Abbey, Hardin, 529, that it was not actionable to 
call a man ‘a damned rogue.’ It was held in 
Craig v. Pyles, 30 8S. W. Rep. 33, 18 Ky. Law 
Rep. 1043, that the charge, where a party spoke 
of and concerning another, ‘she is a dirty bitch; 
she has no character, and is no account’—are 
not actionable words in themselves and did rot 
import that the party accused ‘was a whore, 
common prostitute, or was guilty of fornication 
and adultery.” The court reached this con- 
clusion by the well-settled rule that an innuendo 
cannot extend the meaning of words beyond their 
natural import, itcan only serve to explain some 
matter already expressed. It may show the ap- 
plication, but cannot add to or enlarge or 
change thesense of words. Watson v. Hampton. 
We are of the opinion that the words of which 
complaint is made did not amount to a charge 
that the appellant has been guilty of the offense 
of adultery. We are likewise of the opinion that 
they are not actionable.” 








LIABILITY OF LESSOR OF RAILROAD 
FOR LESSEE’S NEGLIGENCE RE- 
SULTING IN INJURY TO LATTER’S 
EMPLOYEE. 





Judicial opinions and legal authorities 
worthy of credit hold as a rule that the lessor 
of a railroad is liable for the actionable neg- 
ligence of the lessee while operating engines 
and cars on the leased line in cases in which 
injuries result to passengers or other persons 
included in what might be called the general 
public. In cases, however, in which the in- 
jured persons are employees of the lessee, 
there exists a marked conflict in adjudica- 
tions. It is uncertain even on which side is 
the weight of authority. Elliott, in his work 
on Railroads, expresses the opinion that the 
lessor is not so liable where the injuries to 





the servant of the lessee are caused solely by 
the latter’s negligence in operating the road, 
but he says that the weight of authority is 
against the view he adopts.’ Other writers 
regard the weight of authority to be that em- 
ployees of the lessee cannot recover from the 
lessor in such cases whether the lease is au- 
thorized or not.” There are federal decisions 
which are cited in support of the extremely 
broad statement that the lessor of a railroad 
is not liable for the negligence of its lessee in 
operating its trains on the leased line regard- 
less of whether the injured person was a pas- 
senger or a servant of the lessee, and it is 
further held that as the question is one of 
general law, the federal courts are not con- 
trolled thereon by state decisions.* But this 
is not a uniform holding in federal courts. 
In the Hukill case,‘ Taft, Circuit Judge, 
holds that even if the lease is void, being 
without authority of law, a servant of the 
lessee company whose rights depend only 
upon contract and not upon any public duty 
cannot recover against the - lessor company 
for injuries sustained through the negligence 
of the lessee in the operation ofthe road. In 
the opinion the following language is used: 

‘*The lessor company by virtue of its char- 
ter assumed the obligation to perform certain 
duties for the public in carrying freight and 
passengers and in observing statutory pre- 
cautions for the protection of the public from 
danger in the operation of its railroad. When 
it unlawfully shifts to another company the 
burden of the discharge of these duties to the 
public, any loss resulting to any member of 
the public from a failure by its lessee to dis- 
charge them may be made the basis fora 
claim for damages against the lessor company. 
The duty owing from the lessee company to 
its employee is, however, one which arises 
wholly from contract and is not imposed by 
the charter of incorporation.’’ It clearly ap- 
pears, therefore, that in the opinion of the 
learned judge the injured man would have 


12 Elliott on Railroads, 610, 

258 Am. St. Rep. 155; 23 Am. & Eng. Ency. of Law 
(2nd Ed.), 785. 

3 Yeates v. Illinois Cent. R. Co., 137 Fed. Rep. 943, 
citing Hayes v. Northern Pac. R. R. Co., 77 Fed. Rep. 
279, 20 C.C. A. 52; Hukill v. The M. & B.S. R. R. Co., 
72 Fed. Rep. 745; Kelly v. C.& A. R. R. Co., 122 Fed. 
Rep. 286; Williard v. Spartanburg R. Co., 124 Fed. 
Rep. 796; Arrowsmith y. The N. & D.R. R. Co., 57 
Fed. Rep. 165. 

472 Fed. Rep. 745. 
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had a right of action against the lessor if he 
had been a passenger and noi an employee of 
the lessee. 

But in case of injuries to an employee of 
lessee it has been held in the federal courts 
that the lessor cannot be held liable even when 
a state statute provides that the lessor shall 
remain jointly liable with the lessee on the 
ground that the statute relates only to the 
duties of lessee as a carrier and not to its 
duties as a master,® a holding exactly contrary 
to that of the Supreme Court of Missouri that 
the liability of the lessor is not limited to its 
duties to passengers and the general public, 
but includes the lessee’s servants.’ 


In 1904 the exact question under considera- 
tion came before the Supreme Court of Illi- 
nois for the first time and it was held that the 
lessor of a railroad was liable for the damages 
sustained by a switchman employed by the 
lessee which negligently caused the injuries 
by allowing a switch engine to become and 
remain in an unsafe and defective condition. $ 
Three of the justiees join in a strong dissent- 
ing opinion. The reasoning of the majority 
of the court is in substance as follows: 
Under its charter the lessor was given certain 
powers and privileges which would be lost if 
not exercised; it was required to perform 
certain duties for the benefit of the public; 
it was authorized to operate the road by 
ineans of a lessee, but it was thereby relieved 
of no obligations which it owed to provide 
safe cars and engines and to properly operate 
the road, duties with which it is charged as a 
matter of public policy, and the lessee is in 
law to be regarded as the agent of the lessor ; 
the fact that the injured man voluntarily en- 
tered into his employment cannot be allowed 
to control as the public are interested in the 
safe transportation of passengers and prop- 
erty, and safe engines and cars and competent 
servants are essential to such safe transporta- 
tion ; the negligence of the lessee in failing to 
keep its engine safe and usable endangered 
not only those in the employ of the lessee, 
but the general public, a part of which gene- 


5 See also, Central Ohio Company v. Mahoney, 114 
Fed. Rep. 782, 52 C. C. A. 364. 

6 Axline v. Toledo, W. V. & O. R. Co., 188 Fed. 
Rep. 169. 

7 Markey v. Louisiana & M. R. R. Co., 84 S. W. 
Rep. 61, 185 Mo. 348. 

8 Chicago & G. T. Ry. Co. v. Hart, 209 Ill. 414. 





ral public are the employees of the lessee and 
consequently a sound public policy demands 
that the lessor company be held liable to em- 
ployees of the lessee for its actionable negli- 
gence to the same extent as if these employees 
were passengers or at work for the lessor. 
Late decisions in Illinois uniformly hold the 
owner of a railroad liable for the negligence 
of the user and similar decisions have been 
handed down by the courts of last resort in 
North Carolina and other states.° 


One of the ablest presentations of the other 
side of the controversy is the opinion by the 
Texas court of last resort.1° In substance 
itis as follows: Passengers and shippers 
have no option in the matter of patronizing the 
lessee railroad and the law will not permit the 
owner of the road to deny its liability in case 
the lessee negligently inflicts injury; thefe is 
no privity in these cases between the injured 
party and the operating road; an employee 
of the operating company however participates 
in the wrong if wrong it be; none of the rea- 
sons commonly urged in maintaining the 
lessor’s liability in the case of a passenger or 
shipper applies in the case of an employee of 
the lessee ; he needs no protection as one of 


the general public because he can enter the 
service of the lessee or not as he chooses, and 
in case he is injured his employer is liable. 


® Chicago & E. I. Ry. Co. v. Schmitz, 211 II]. 458; 
Logan v. N. Car. R. R. Co., 116 N. Car. 940. Other 
cases holding generally that the lessor is liable are: 
Harden vy. N. Car. R. R. Co., 129 N. Car. 354; James 
v. Western N. Car. R. R. Co., 121 N. Car. 523; Smith v 
Atlanta & C. R. R. Co. (N. Car.), 42 S. E. Rep. 189; 
Brown y. Atlanta Air Line Ry. Co. (N. Car.), 428. 
E. Rep. 911; Macon & Augusta R. R. Co. v. Mayes, 49 
Ga. 355; Illinois Terminal Ry. Co. v. Thompson, 210 
Ill. 226, 112 Ill. App. 463; Pennsylvania Co. v. Ellett, 
182 Ill. 654; Peoria & Rock Island R. R. Co., 83 Ill. 
448; Chicago & W. I. R. Co. v. Newell, 212 Ill. 336; 
West Chicago Street R. R. Co. v. Horne, 197 Ill. 250; 
Peoria & Rock Island R. R. Co. v. Lane, 83 Lil. 448; 
Chicago & Erie R. R. Co. v. Meech, 163 II]. 805; Chi- 
cago & Western Indiana R. R. Co. vy. Doan, 195 Ill. 
168; Balsley v. St. Louis, etc., Ry. Co., 119 Ill. 68; Sin- 
gleton vy. Southwestern Ry. Co., 70 Ga. 464; Green v. 
Coast Line Ry. Co., 97 Ga. 15; Bower vy. Burlington 
&S. W. Ry. Co., 42 Lowa, 546; Stearns v. Atlantic & 
St. L. Ry. Co., 46 Me. 95; Nugent v. Boston, etc., Ry. 
Co., 80 Me. 62; Davis v. Providence & W. Ry. Co., 
121 Mass. 1384; Bonknight v. Charlotte, etc., Ry. Co., 
41S. Car. 415; Davis vy. Atlanta, ete., Ry. Co., 63S. 
Car. 370; Banks v. Georgia, etc., Ry. Co., 112 Ga. 656— 
acase of aco-employee. Lee v. Southern Pac. Ry. 
Co., 116 Cal. 97; Railroad Co. v. Brown, 17 Wall. 445; 
Nelson v. The Vermont, etc., Ry. Co., 26 Vt. 721; New 
York v. Twenty-third St. Ry. Co., 113 N. Y. 311. 

10 KE. L. & R. R. Co. v. Culberson, 72 Tex. 375. 
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This Texas opinion is quoted from with ap- 
proval in the dissenting opinion in the 
Illinois case above discussed!! and the 
justices argue further that the lessor by 
accepting its charter assumes toward the 
public the duties of a common carrier and the 
lessee is its agent for the purposes of meet- 
ing these obligations, but the lessee is not the 
lessor’s agent with respect to a contract with 
an employee of lessee; the public had -no 
voice in the substitution of the lessee railroad 
for the lessor, but the former’s employee 
voluntarily enters into his contract of em- 
ployment and his rights are only such as re- 
sult from that contract.}? 

As appears above in certain states there 
are statutes which specifically provide that 
the lessor of a railroad shall remain liable for 
the negligence of its lessee, but even these 
statutes do not avoid the controversy under 
discussion because of the decisions which 
hold that the statutes apply only to the ob- 
ligations or duties of the lessee as a common 
carrier and do not, therefore, render the 
lessor liable in any way to the lessee’s em- 
ployees who are injured. The conflict exists 
and seems likely to continue. Whichever 
side a practitioner advocates he can support 
his position by numerous decisions, but the 
unfortunate thing about it is that his adver- 
sary can do the same. The question is bound 
to arise: Which side is supported by the 
better reasoning and law, by the weight of 
authority? A fair statement of the position 
of those who maintain that the lessor is not 
liable for the lessee’s negligence resulting in 
injuries to the latter’s employees, summed up 
in a few words, is that the employees are not 
a part of the general public entitled to the 
law’s protection as against the lessor because 
they have voluntarily entered into a contract 
of employment with the lessee and can hold 


11 Chicago & G. T. Ry. Co. v. Hart, 209 Ill. 424. 

12Cases holding generally that the lessor is not lia- 
able are: B. & O. & C.R.R. Co. v. Paul, 143 Ind. 23; 
Swice v. M. & B.S. Ry. Co. (Ky.), 75 S. W. Rep. 278; 
Virginia Midland Ry. Co. v. Washington, 86 Va. 629; 
Little Rock, ete., Ry. Co. v. Daniels, 68 Ark. 171; St. 
Leuis, etc., Ry. Co. v. Curl, 28 Kan. 622; Caruthers v. 
Kansas City, ete., Ry. Co., 59 Kan. 629; McCabe v. 
Maysville, ete., Ry. Co. (Ky.), 66 S. W. Rep. 1054; 
Harper v. Newport News Miss. Valley Co., 90 Ky. 
359; Heron y. St. Paul, ete., Ry. Co., 68 Minn. 542; 
Ditchett v. Spuyten Duyvil, etc., Ry. Co., 67 N. Y 
425; Cain vy. Syracuse, ete., Ry. Co., 27 N. Y. App. 
Div. 376; Fisher v. Metropolitan El. Ry. Co., 34 Hun- 
(N. Y.), 433; Houston, ete., Ry. Co. v. McFadden, 91 
Tex. 194; Missouri Pac. Ry. Co. v. Watts, 63 Tex. 549 





it legally liable as their master and are a part 
of the force operating the leased road. 

It is a decidedly weak argument when it is 
stripped of unnecessary words and its frame 
work and foundation are disclosed. Special 
laws are enacted to protect miners, railroad 
men and other workers in dangerous occupa- 
tions and it is certainly a beneficent and pub- 
lie spirited law that has for its object the 
protection of men who work for a lessee rail- 
road by making the owner of the property li- 
able for the lessee’s negligence as affecting 
its employees. The same law protects the 
general public it is true, but that is no reason 
why protection should be denied to em- 
ployees. They areapart of the public. One 
law may protect more than one class of per- 
sons. Statutes have been enacted which re- 
quire railroads to fence their tracks so that 
cattle may be kept off. If such a law is neg- 
ligently disobeyed and as a consequence a 
cow is struck by a train and a car derailed 
would any one be so unreasonable as to argue 
that the law was passed simply to save the cow 
and gave no protection to an injured passenger 
or an injured employee? Suppose the case 
that the lessee of a railroad does operate an 
unsafe engine in a negligent manner and 
thereby a passenger is injured and alsoa 
brakeman or other employee and that a law 
exists which holds the owner of the railroad 
liable for the lessee’s negligence, can it be 
sanely argued that the passenger is protected 
by that law and the brakeman is not so pro- 
tected? The law is to protect all people. It 
cannot be assumed that the brakeman knew 
any more about that particular engine than 
the passenger knew. It may be that the 
brakeman did not know the legal name of the 
road employing him and certainly the burden 
of looking into the matter of leases and the 
ownership of railroads cannot justly be put 
on railroad workingmen. é 

As to the argument that the lessee’s em- 
ployees should be denied the right of action 
against the owner of the road because they, 
as employees, are a part of the operating 
force of the lessee, a close analysis shows its 
fallacy. It is true that these employees do 
help operate the railroad, but it does not fol- 
low that they are guilty of negligence if in- 
jured. If an employee who brings a suit is 
guilty of negligence, or if he assumed the 
risk inthe workin which he was engaged, the 
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lessee and the lessor are both entitled to 
make these defenses. The employees are en- 
titled to their rights of actions as employees 
and the law of their cases is the general law 
of master and servant. Miners work in the 
mines of their employers and do the work 
that is done in those mines, but no one ven- 
tures to question the validity and justice of 
laws enacted to protect the miners in their 
work. That is the very purpose and object 
of laws of this nature, to protect employees, 
and it is begging the question to say that they 
should not be protected because they are em- 
ployees. It is true that railroads are com- 
mon carriers and mine owners are not, but 
employees of common carriers are entitled to 
the benefit of laws enacted to protect them in 
their work just as they would be if they were 
not working for common carriers. Benefi- 
cent laws have been enacted requiring cer- 
tain equipments on cars and these laws have 
for their object the protection of railroad 
workers in their hazardous employment. It 
is ridiculous to claim that a railroad employee 
is not entitled to the benefit of these laws be- 
cause he is a railroad employee. 

If the lessee is careful and responsible the 
employee can get his full rights, but the dan- 
ger is that by the leasing a negligent and ir- 
responsible company becomes the employer, 
a company which the owner has allowed to 
operate the road and for whose acts the owner 
should be liable. It is argued on the other 
side that the lessor is not liable for the wages 
of the lessee’s employees and by the same 
reasoning it should not be held liable for 
their damages for injuries. The matter of 
wages is on an entirely different basis. In 
some states corporations are required by law 
to pay the wages of their employees at fre- 
quent intervals and so no great amount ac- 
cumulates. Whether there is such a law or 
not the worker can quit at any time if he is 
not paid and he loses a small sum at most, 
but if he quits after losing a leg or arm he 
and those dependent upon him are without 
means of support. ‘Two weeks’ wages are 
too small to be considered. The great con- 
sideration of the whole matter is that the 
owner of a railroad has been granted certain 
powers and privileges by the legislature, 
which means by the public, and on its part it 
owes certain duties and obligations to the 
public, one of which is to remain liable for 





the negligent acts of any lessee put in charge 
of the road, a duty which the lessor owes to 
the general public, passengers and workmen 
alike and any decision denying to a workman 
the protection of a law enforcing this duty is 
unjust and inequitable. 


The opinion in the Harden case in North 
Carolina,!® which is a carefully considered 
one and, furthermore, cites and reviews other 
cases extensively, concludes as follows: ‘‘If 
a railroad corporation could relieve itself of 
liability by leasing, it would follow that leases 
could be made to another corporation with no 
tangible assets—as indeed the lessee in this 
case, if a foreign corporation, has none in this 
state—leaving the travelers and shippers 
over its line, the general public and its em- 
ployees alike, without recourse on the prop- 
erty of the corporation which was chartered 
to operate the road and which is left in re- 
ceipt of the rent which might readily be made 
high enough to cover the profits. Thus the 
company would by a device of a lease receive 
the profits without incurring the liabilities of 
its business. * * * The question here is 
not the liability of lessees which also exists, 
but of the right of the lessor to put off the 
liabilities incident to the franchise given it 
while continuing to enjoy its profits through 
the medium ofa lease. This the corporation 
owning the property cannot do.’’ This opin- 
ion, so just and equitable, merits general cor- 
currence and adoption. 


If the view herein adopted is the correct 
one, it follows as a matter of course that 
many decisions of recent date, in addition to 
those already mentioned, are not we!l founded 
and result in working injustice. As has been 
indicated, the federal courts adhere to the 
doctrine that the lessor is not liable to the 
lessee’s employees. Their adoption of this 
doctrine becomes of great importance in case 
of the removal of a cause from a state court. 
In te latter tribunal it may be that the law 
holds the owner of the railroad liable to the 
servant of the lessee. ‘The course of the in- 
jured man’s attorney isthen clear, as under 
such a holding lessor and lessee are both 
liable and can be jointly sued and neither 
could avoid any judgment recovered. But 
in case one of the defendants is not a citizen 
of the state where the action is brought and 


13 Harden y. Railroad, 129 N. Car. 354. 
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the cause is removed to the federal court, as 
frequently happens, the matter is brought 
before a tribunal which holds that the lessor 
is not liable. The theory adopted by the 
plaintiff’s attorney when the suit was brought 
must now be abandoned. Take as an illus- 
tration the case of Willard v. Railroad Com- 
pany, aSouth Carolina case.!* It was brought 
originally in the court of common pleas of 
that state. The lessee railroad, the Southern 
Railway Company, was joined as a defend- 
ant and upon answering, filed its petition for 
removal on the ground that it was a citizen of 
Virginia. In the federal court a motion to 
remand was made by the plaintiff and this 
motion was passed upon by Simonton, Circuit 
Judge. In the opinion the questions under 
discussion in this article were ca'efully con- 
sidered. It is admitted, at least for the sake 
of argument, that the owner of the railroad 
could not divest itself of the duties assumed 
by it when it accepted its charter even if it 
was authorized to lease the railroad.'° Itis 
even admitted that the lessor company might 
be held responsible for defects in the road- 
bed of the road it owned, but it is argued 
that the action under consideration was not 
brought by one of the public but by an em- 
ployee of the lessee injured in the perform- 
ance of his duty as such, anditissaid: ‘‘He 
(the plaintiff) needs no protection as one of 
the general public, because he can enter the 
service or not as he chooses. He is under 
no compulsion to take employment from an 
irresponsible company and he certainly knows 
whom to sue for a wrong inflicted through his 
employer’s neglect, for the latter is certainly 
liable to him in such case. The reason of the 
rule which holds the lessor liable fails in the 
case of an employee of the lessee, and we 
think that to follow it in a case like this 
would be togive it an arbitrary and not a 
reasonable application.”’ 

Before the motion to remand could be 
finally decided there arose for consideration 
the question as to whether the causes of ac- 
tion against the lessor and lessee were joint 
or separable. Ifthey were joint the case be- 
longed in the state court because one of 
defendants was a citizen of that state; if 


14 Willard v. Spartanburg & C. Ry. Co., 124 Fed. 
Rep. 796. 

1 Washington, ete., Ry. Co. v. Brown, 17 Wall. 445; 
Chicago, ete., Ry. Co. v. Crane, 113 U. S 424. 





separable, the federal court would retain 
jurjsdiction. On this point the learned judge 
holds that the causes of action were separable, 
and, furthermore, he holds that the lessor 
was an unnecessary and improper party, as 
indeed must be the hoiding under the federal 
decisions. Accordingly the motion to remand 
was denied as the sole remaining defendant 
was a Citizen of anotherstate. Ifthe plaintiff 
in this case was in a position to begin a new 
action against the lessor in the state court, he 
was indeed fortunate, but if final judgment 
was entered in favor of the lessor and against 
the plaintiff who had left only the right to go 
up ona writ of error as against the lessor the 
plaintiff’s lot was indeed unfortunate as un- 
doubtedly the adverse judgment would be 
affirmed. In view of the contradiction be- 
ween the federal courts and many state 
courts of final resort, it is apparently a wise 
precaution for the plaintiff’s attorney where 
there is a probability of a removal ofthe 
cause to bring separate actions against the 
lessor.and lessee. The lessor may be found 
liable in the state court, but it certainly is 
not liable under federal decisions, and it may | 
easily result from the joining of two or more 
defendants in one suit in a state court, where 
the lessor is liable, that the cause by. removal 


. is determined in a federal court where the les- 


sor is not liable,—a state of affairs that pre- 
sents for consideration the serious question 
that when a state legislature has passed a law 
whose evident purpose is the protection of 
the public by providing that the owner of a, 
railroad shall be liable for the negligence of 
those leasing the road, the federal courts by 
their decisions deny to a certain class the 
protection of this law. 


It is evident that a discussion of the ques- 
tion as to whether the causes of action against 
lessor and lessee are joint or separable would 
prolong this article beyond proper limits. 
The question here is whether or not the lessor 
is liable at all to the lessee’s employees and it 
matters not whether the liability is joint or 
otherwise. But in support of the views here- 
in a lvanced, attention is called to the general 
doctrine of law which has been stated as fol- 
lows: ‘*Where two persons in connection 
with a joint enterprise owe a common duty 
they are jointly and severally liable for its 
breach. ‘And where the negligence of two or 
more persons acting independently, concur- 
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rently results in injury to a third, the latter 
may maintain his action for the entire loss 
against any one or all of the negligent parties, 
it not being essential, it has been held, to the 
maintenance of a joint action against several 
for negligence that they should be engaged in 
a common enterprise or sustain any relations 
whatever between themselves.’’!® If the les- 
sor company is liable at all, it is liable jointly 
with the lessee. The state statutes that have 
been enacted on the subject expressly pro- 
vide that the liability shall be joint. This is 
not denied, but the argument is that the em- 
ployees are without the purview of these laws 
which regard the railroads only as common 
carriers and not as masters. No such argu- 
ment as this, which practically segregates 
employees from other classes, has ever been 
advanced in cases where it is admitted that 
railroads are jointly liable. When twoor more 
roads jointly use depot grounds or railroad 
yards or tracks it is generally conceded that 
they are jointly liable especially if they 
negligently fail in the performance of a duty 
owed by amaster.!7 No distinction is made 
between lessor and lessee or the employees of 
either. Joint use is made the basis of joint 
liability. Even by the Texas courts which 
hold to the doctrines of the federal courts on 
the subject being discussed, it has been held 
that a railroad is not relieved from liability 
for an accident for the negligent operation of 
an engine on its road though the engine is 
owned and operated by another company that 
it has allowed to use the road.!§ 

It follows from these decisions that if the 
owner of a railroad uses its road it may be 
tiable jointly with other users. If it leases 
the road reserving no use of it, then it is ar- 
gued that it can not be liable to those who 
work for the lessees. Decisions in the line of 
this argument encourage the owning com- 
panies, and, tlierefore, usually the financially 
sound companies, to attempt to avoid lia- 
bility by abandoning wholly the use of 
their lines and turning their operation over 
to other companies, financially irresponsible 
and unsound—a line of decisions that is falla- 
cious and a menace to public safety. 

Chicago, Ill. Crrvs J. Woop. 


16 21 Am. & Eng. Ency. of Law (2d Ed.), 496. 

17 Brady v. Ry. Co., 114 Fed. Rep. 100; Hoye v. 
Railway Co., 120 Fed. Rep. 712. 

18 Ray vy. Pecos & N. T. Ry. Co. (1904, Tex. Civ. 
App.), 90S. W. Rep. 112. 





FRAUDULENT CONVEYANCES — ACTION TO 
SET ASIDE CONVEYANCE OF HUSBAND TO 
WIFE FOR FRAUD. 


LAIDLEY v. REYNOLDS. 





Supreme Court of Appeals of West Virginia, Nov. 28, 1905. 
A bill to subject land of a wife to pay a debt of her 
husband, on the claim that it was paid for by the 
husband’s money and conveyed to the wife with the 
intent to defraud his creditors, must charge notice on 
the part of the wife of the husband’s fraudulent in- 
tent, in order to make it a claim of fraud in fact; 
otherwise it is regarded a bill to annula voluntary 
conveyance, and the statutes limiting suits to set 
aside a voluntary conveyance to five years applies. 


BRANNON, P. J.: James M. Laidley recov- 
ered a judgment in 1874 in the county 
court of Kanawha county against William C. 
Reynolds. Laidley brought a chancery suit 
in 1896 in the circuit court of Kanawha 
county, stating in his bill that by deed dated 
25th of January, 1892, Mary D. McClung 
and her husband had conveyed to Annie L. Rey- 
nolds, wife of William C. Reynolds, two lots of 
land in the town of Ruffner for the consideration 
of $800, as recited in the deed, and that by deed 
dated 30th December, 1884, Julia Hopkins and 
others had conveyed to Annie L. Reynols a tract 
of 310 acres of land lying in Boone county, and 
charging that William C. Reynolds had pur- 
chased and paid for both of said properties with 
his own money, and that his wife had paid none 
of the considerations therefor, and that Reynolds 
had prucured the conveyances to be made to his 
wife with intent to defraud bis creditors. Rey- 
nolds and wife filed answers denying all the 
charges of fraud, and pleading the statute of lim- 
itation of five years and laches in bar of the suit. 
The case was heard upon the bill, answers, and 
depositions, and a decree was made exonerating 
the Ruffner lots from liability, but subjecting the 
Boone county land to sale to pay the judgment; 
and Reynolds and wife appealed because the de- 
cree subjected the Boone county land to sale, 
and the plaintiffs cross-assigned error because 
the decree did not hold the Ruffner lots liable to 
the judgment. 

The plaintiffs’ bill is defective in failing to al- 
lege that Annie L. Reynolds had notice of the 
fraudulent intent of her husband in procuring 
the deeds to be made to her, according to the 
principles laid down in Seraggs v. Hill, 43 W. 
Va. 162, 27 8. E. Rep. 310, holding that ‘ta cred- 
itor cannot set aside a voluntary conveyance, 
after five years from the making thereof, without 
proof of actual fraud participated in by the 
parties to the transaction.’’ The syllabus in- 
c'udes both parties as participating in the fraud 
to take it out of the statute. The opinion point- 
edly says so. The question depends upon the 
construction of sectiuns 1 and 2, ch. 74, Code 
1899, and section 14, ch. 104. One construction 
is that section 1, ch. 74, annuls a transfer made 
wth intent to defraud creditors, whether volun- 





5. 
er 
he 
he 


in- 
ct; 
ry 
set 


v= 
ity 


uit 
ha 
ed 
ng 
y 

of 
on 
ed 





Vol. 62 CENTRAL LAW JOURNAL. 187 








tary or on valuable consideration, saving only 
purchasers for value without notice. Taken 
alone, that section would avoid every fraudulent 
deed not on consideration valuable in law. The 
law (outside of section 14) is surely as laid down 
in Bump on Fraudulent Conveyances, § 239: 
«‘The validity of a voluntary conveyance depends 
upon the intent of the party making it and not 
onthe motive with which it is received. The 
proviso at the end of the statute only extends to 
transfers made upon a good consideration, and 
the only consideration which is good within the 
meaning of the statute is a valuable considera- 
tion. If is the innocent purchaser, and not the 
innocent donee, that is protected. It is the mo- 
tive of the giver, and not the knowledge of the 
acceptor, thatis to determine the validity of the 
transfer. If any evidence of the grantee’s par- 
ticipationin the fraudulent intent of the grantor 
were necessary, the mere acceptance of the trans- 
fer would b2 sufficient; for the law would pre- 
‘sume such participation from this fact alone. A 
donee, who sets up a voluntary conveyance when 
it would, if established, defeat creditors. partici- 
pates in and carries out the intent of, the donor.” 
‘To the same effect is Wait on Fraudulent Con- 
‘veyances, §§ 200, 208. Thus it matters not 
whether the grantee in a voluntary conveyance 
has or has not notice of the grantor’s evil intent, 
‘because he has paid nothing, and the law gives 
preference to creditors over him for that reason. 
Section 1 is sweeping, since it.declares all fraud- 
ulent transfers void, excepting only innocent 
purchasers. Grantees in voluntary conveyances 
are left under the sweep of the broad language of 
section 1. The fraud of the grantor alone taints 
the act, and his fraud is by law attributed to the 
grantee, as if he had notice of it. He is in no 
better plight than the grantor because he has 
paid nothing. McCue v. McCue, 41 W. Va. 156, 
23S. E. Rep. 689. Under this theory the first 
section deals only with certain transfers, namely, 
those infected with fraudulent intent, whether 
that intent is only in the mind of the grantor or 
in the minds of both grantor and grantee. Under 
this theory notice by the grantee of the grantor‘s 
fraudulent intent is immaterial, and therefore 
need not be alleged or proven. 

But those who contest this theory might answer 
with the question, What about section 14, ch. 104, 
saying that ‘‘no gift, conveyance, assignment, 
transfer or charge, which is not on consideration 
deemed valuable in law, shall be avoided, either 
in whole or in part, for that.cause only, unless 
within five years after it is made suit be brought 
for that purpose?*’ Those who advocate the con- 
struction just stated might respond to the ques- 
tion that section 2, ch. 74, declares that ‘‘every 
transfer or charge which is not upon considera- 
tion deemed valuable in law shall be void as to 
creditors whose debts shall have been contracted 
at the time it was made.’’ They may say that 
section 2 deals with a different class of transfers 
from those dealt with by section 1; that section 2 





brands as void only those transfers that are simply 
voluntary and condemns them only because 
voluntary; that it refers only to those transfers 
not tainted by fraudulent intent either in grantor 
or grantee, but those made in innocence on the 
part of both parties. They might say that sec- 
tion 1 has one office to perform, and section 2 a 
different office. The one condemns all fraudulent 
deeds, including voluntary deeds, though the 
fraudulent intent move only the grantor. The 
other condemns deeds wholly free from fraudu- 
lent intent on the part of both parties. They 
might argue that, when section 14 of chapter 104 
gives the limitations to suits to set aside a trans- 
fer not on consideration deemed valuable in law, 
it means those transfers mentioned in section 2, 
ch. 74, and that this is shown, not only by the 
description of the transfer as being ‘‘not upon 
consideration deemed valuable in law,’ found in 
both sections, but also because section 14 declares 
that no conveyance ‘“‘which is not on considera- 
tion deemed valuable in law shall be avoided 
* * * for that cause only, unless within five 
years.”’ Those words ‘for that cause only”’— 
that is, because on consideration not valuable— 
show that the limitation is intended toapply only 
to deeds avoided by the statute simply and only 
because voluntary. 


The other theory or construction is that section 
lapplies to or includes a voluntary conveyance 
made with fraudulent intent on the part of the 
grantor, and that section 14 gives a limitation of 
five years protecting every voluntary conveyance, 
fraudulent or not fraudulent. It says that a 
transfer by a grantor intending fraud, where 
there is no valuable consideration, is just as much 
a voluntary conveyance as where both parties 
are innocent of fraud, and that this statute of lim- 
itation was meant to protect the innocent gran- 
tee, and him alone, and could not have been in- 
tended to protect the fraudulent grantor, because 
he has nothing to be protected. It says that it is 
this section 14 that rules, and operates to deny 
the application of the principles laid down in the 
quotation above from Bump. What difference 
whether there is or is not notice of frand? Upon 
mature consideration I think the first construc- 
tion is sound, and so think some other members 
of the court; but Scraggs v. Hill, 43 W. Va. 162, 
27 S. E. Rep. 310, has given a different construc- 
tion to the statute, and. this construction having 
stood for years without legislative intervention, 
we will adhere to it. McCue v. McCue, 41 W. 
Va. 151, 23 S. E. Rep. 689, holds the same as the 
Scraggs Case. It admits (on page 156 of 41 W 
Va., page 690 of 238. E. Rep.) that the volun- 
tary conveyance is, under section 2, conclusively 
fraudulent, whether the grantee had notice or 
not; that means for five years. After five years, 
the syallabus says, there must be fraud in fact; 
that is, in both parties, because the opinion 
(page 159 of 41 W. Va., page 692 of 23 
S. E. Rep.) says: ‘Unless notice of the 
debtor’s actual fraudulent intent, if any, of 
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his dishonest intention, or complicity therein, 
be in some way brought home to the wife, the 
creditor may no longer go against this land of 
the wife. The lawmakers give the creditor a 
plain and sure remedy, but upon the express con- 
dition that he brings his suit within five years 
before the grantee became a quasi- purchaser for 
value.’’ To hold otherwise than as we do, we 
must overrule both the Scraggs and the McCue 
Cases, which we hesitate to do, especially as the 
court is divided three to two. 

The argument is made that as the judgment 
creditor died after judgment, and it does not ap- 
pear to have been revived in the name of his ad- 
ministrator, its lien has ceased. It is not neces- 
sary to hold that this is a lien for the purposes of 
this case. A general debt would do just as well. 
But very plainly a judgment lien on land does 
not cease to be such because of the death of its 
owner, because section 5, ch. 139, Code 1899, 
makes it an absolute lien. The judgment is a 
lien by mere force of the statute. When once it 
fastens on the land, it sticks to it notwithstand- 
ing the death of either party, and may be en- 


.forced in equity without revival; revival being 


necessary only for the purpose of issuing execu- 
tion. The lien does not come from an execution. 
It is not a part of the action in which the judg- 
ment was rendered. It comes from the statute, 
and may be enforced always in equity under sec- 
tion 7. Maxwell v. Leeson, 50 W. Va. 361, 40S. 
E. Rep. 420, 88 Am. St. Rep. 875; Burbridge v. 
Higgins, 6 Grat. 120; Taylor v. Spindle, 2 Grat. 
44; James vy. Life. 92.Va. 702, 248. E. Rep. 275; 
Black on Judgments, § 467. 

The point is made that, when the circuit court 
found that the Ruffoer lots were not liable, that 
instant the Kanawha circuit court lost jurisdic— 
tion and could not decree against the Boone land. 
This is rested on chapter 123, § 1, Code 1899, say- 
ing that a suit to subject land to a debt must be 
brought io the county where the land is. Plain- 
ly there is nothing in this point. The bill 
proceeds against both tracts. They both are 
parts of the subject-matter of the _ suit, 
both enter into the jurisdiction, one being in 
Kanawha county, thus giving lawful jurisdic- 
tion in that county, and the fact that one prop- 
erty could not, because of want of evidence, be 
made liable, did not oust the jurisdiction 
once acquired. Having jurisdiction for one 
purvose, the court gives full relief upon all mat- 
ter of the suit. Besides, baving jurisdiction, it 
has power to sell land in any county by the let- 
ter of section 1, ch. 132. For the reason that the 
suit was not begun within five years after the 
deed for the Boone land, ard is barred as «a suit 
to set aside a deed merely voluntary, we cannot 
hold it liable, for want of allegation and evidence 
of notice by Mrs. Reynolds of the alleged fraud- 
ulent intent of her husband. This prevents charg- 
ing the land on the ground of actual fraudulent 
intent. As to the Ruffner lots, upon the evidence 
we conclude that they were not purchased with 
the means of the husband. 





We are asked to remand the case to allow 
amendment of the bill. To allow this it must ap- 
pear from the proof that a case exists which, on 
a bill charging Mrs. Reynolds with knowledge or 
participation in the fraud, could be sustained. 
Lamb v. Cecil, 25 W. Va. 288. But the proof 
does not show that Mrs. Reynolds knew of her 
husband’s indebtedness to the plaintiff—does not 
fix guilt upon her. We cannot guess that such 
evidence exists, so that upon amendment of the 
bill it would be sustained by evidence. We can- 
not remand to let the plaintiff hunt up new evi- 
dence. 

Therefore we reverse the decree and dismiss 
the bill. 


Nore. — Statutes of Limitations as Applicable 
to Actions for Fraud.—Some of the earlier 
opinions emphatically deny that any length of 
time can prevent the unkenneling of fraud. The 
principal case is of interest because many of the states 
have such statutes as that of West Virginia and the 
case is one which presents a state of facts which may 
frequently arise. It will be of interest to note the 
position and method of dealing with fraudulent con- 
veyances by the English courts of equity of nearly two 
hundred years ago. In the case of Alden v. Gregory, 
2 Eden, 280, the lord chancellor states: ‘This billis 
brought to set aside a conveyance made by Brown 
who was a devisee intrust and guardian of the chil- 
dren of Alden who was the owner ofthis barbican 
plantation in Jamaica, and who devised it to his exe- 
cutors to be sold; and it also prays an account of the 
rents and profits from th2 time of the defendants’ 
coming into possession waiving all retrospective ac- 
counts. The title is derived by deed of the 16th of 
September, 1723, to Brown and the children of Alden, 
and from thence regularly to the plaintiffs supposing 
that deed to be void as having been unduly obtained 
by fraud and imposition. Upon the state of the case 
and the proofs, three questions were stated by Mr. 
Widderburne, upon which the merits depended and 
were adopted and argued by defendant’s counsel. 
The first was, ‘‘whether there was any imposition or 
frand in the original conveyance? And I am of the 
opinion there was the grossest imposition and deceit 
that ever came before thiscourt.”” There it is shown 
that the plantation had been rented for £600 sterling 
and the farm was let for £200 currency, for three 
years; that there were 159 negroes belonging to the 
estate in 1723 which at £25 each amounted to £3,975, 
besides all other stockjand utensils.”? It was shown 
that no information had been given the wards re- 
specting the estate; thatthe accounts had never been 
settled with them. The lord chancellor then goes on 
tosay: ‘‘What was the case of Chaplin? Habes con- 


Jitentum reum. His conveyance speaks now he is no 


more. Chaplin. the agent in trust for the children, 
offers £2,750 for the estate and all arrears of rent, sum 
and sums of money, goods and chattels, debts, duties 
and demands and other things whatsoever, which 
Brown, as devisee or executor in trust might claim, 
which was accepted by Brown and the children as the 
best price that could be obtained by the estate. If 
£2,750 be the best price, why add anything further? 
But this consideration it was feared would not give a 
color. Before the consideration, therefore, is closed 
a release is thrown in of Chaplin’s demand on account 
of the management of the estate, upon which account 
he was indebted to them in the sum of at least 
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£1,100. Chaplin, not content with this, gets a 
general release from Brown consisting of down- 
right falsehood, and winds up the whole of 
the release of the demands which he had on 
them for remitting the preduce of rents and profits. 
Happy for these abused, gulled, deluded people tha 
there is a court of equity in Great Britain, out of 
the hurricanes and more tempestuous morals of Ja- 
maica! The next question in effect is whether delay 
will purge fraud. Never while I sit here. Every 
day arising from it adds to the injustice and multi- 
plies the oppression. The third question is, whether 
the defendant can come himself as a purchaser for a 
valuable consideration? I think there is no pretense 
forit. He married a wife, taking under the fraud 
with actual notice in her of a suit pending. The law 
is the same today as it was then, as far as the gift is 
concerned. ‘‘Itis the motive of the giver and not the 
knowledge of the acceptor that is to determine the 
validity of the transfer. If any evidence of the grant- 
ee’s participation in the fraudulent intent of the 
grantor were necessary, the mere acceptance of the 
transfer would be sufficient, for the law would pre- 
sume such participation from this fact alone. A 
donee who sets up a voluntary conveyance, when it 
would, if established, defeat the creditors, partici- 
pates in and carries out the intent of the donor.” 
Bump on Fraudulent Conveyances, sec. 239. Thein- 
nocent purchaser is protected. If there were no lim- 
itations as to the time when actions might be brought 
to set aside fraudulent conveyances, there would be 
no end of litigation on these lines and equity has no 
patience with laches. Hence, although the statutes, 
by their terms, apply only to actions at law, courts 
of equity have constantly guided themselves by the 
principle that whenever the legislature has limited a 
period for law proceedings, equity will, i analogous 
cases, consider equitable rights as bound by the same 
limitation. Stearns v. Page, 7 Howard (U. S8.), 819; 
Sherwood v. Sutton, 5 Mason (U.8.), 143; Mitchell v. 
Thomson, 1 McLean (U. S.), 96; Snodgrass v. Branch 
Bank, 25 Ala. 173, 60 Am. Dec. 505; Dominguez v. 
Dominguez, 7 Cal. 424; Greenman v. Greenman, 107 
Ill. 404; Frankfort Bank v. Markley, 1 Dana (Ky.), 
874; Strutton v. Young (Ky. 1894), 25S. W. Rep. 109; 
Hathaway v. Noble, 55 N. H. 608; Swaze v. Swaze, 9 
N. J. Eq. 273; Reeves v. Dougherty (Tenn.), 7 Yerg. 
48; McLain v. Ferrell, 1 Swan (Tenn.), 48; 14 Am. & 
Eng. Encye. 353. Of course where a party by his 
fraud has prevented the other party from knowing or 
asserting his rights within the prescribed period, the 
statute will not run, and the statute begins to run 
from the time of the discovery of the fraud. Jd. p. 354. 
In Tennessee the statute of limitations in the case of 
fraudulent conveyance commences running from the 
time the grantee obtained possession of the property, 
not from the time of the recording of the deed. Reeves 
v. Dougherty, supra. This seems to us, far more just 
than those statutes which provide for the running of 
the statute from the time of the recording of the deed- 
But in case ofasurety against his principal as toa 
deed which has never been registered it begins when 
adverse possession is taken under the assurance of 
title purporting to convey an estate in fee, and will be 
barred by seven yearsadverse possession. 7 Yerg. 
(Tenn.) 222, 27 Am. Dec. 496. In Missouri the statute 
begins to run from the time the alleged deed was re- 
corded or when the creditor had notice of the con- 
veyance, whichever first occurred in the absence of 
some improper act of concealment on the part of the 
defendants causing or inducing such ignorance. 





Mo. 578; Zoll v. Carnahan, 83 Mo. 35; Sherwood v, 
Baker, 105 Mo. 472, 24 Am. St. Rep. 399. In Ala- 
bama, Georgia, Kentucky, New Hampshire, New 
York, Ohio, Pennsylvania, South Carolina, and 
Virginia, time runs from discovery. In Mississippi, 
where there has been no change of possession, Abbey 
v. Commercial Bank, 31 Miss. 434. In Indiana, within 
six years after the cause of action has accrued, and 
applies as well to equity as atlaw. But in Indiana 
the statute (sec. 300) allows the full period of limita- 
tion after the discovery of the fraud in case the per- 
son liable to the action conceals the fact from the 
knowledge of the person entitled thereto. Conceal- 
ment here means more than silence. Boyd v. Boyd, 
27 Ind. 429; Wynne v. Cornelison, 52 Ind. 312; Jack- 
son v. Buchanan, 59 Ind. 390; Smith v. Blair, 183 Ind. 
367; Wood v. Carpenter, 101 U. S. 135; 14 Am. & Eng. 
Ency. 354, 355. 





JETSAM AND FLOTSAM. 


INTERNAL REVENUE TAX ON STATE DISPENSARIES. 

Another decision seriously affecting the rights ot 
the states as against the federal government has just 
been rendered by a majority of the justices of the 
United States Supreme Court against a dissent 
by a minority of three. It is in the case of South 
Carolina v. United States, Adv. S. U. S. 1905 
p.—, and holds that the internal revenue to the 
United States government must be paid by the 
dispensing and selling agents of the state under the 
South Carolina dispensary law, by which, in the ex- 
ercise of its sovereign power, the state has taken 
charge of the business of selling intoxicating liquors. 
On the part of the state, it was contended—and the 
dissenting judges agreed with the contention—that the 
state had complete and absolute power over the liquor 
traffic, and could adopt such methods and instrumen- 
talities in dealing with that subject as were deemed 
best; and that the United States had no authority to 
tax such agencies as the state should call into being 
for such purpose. The dissenting judges argued that 
there were two lines of decisions which led to this 
conclusion: One, the cases, such as M’Culloch v. 
Maryland, 4 Wheat. 316, 5 L. Ed. 579, and Osborn v. 
Bank of United States, 9 Wheat. 788, 6 L. Ed. 204 
which denied the power of a state to impose any tax 
on the operations of a bank of the United States, or 
any agency or property of the general government; 
the other, decisions like that in The Collector v. Day 
(Buffington v. Day), 11 Wall. 113, 20 L. Ed. 122, which 
held, conversely, that the general government could 
not impose a tax upon the officers, agencies or prop- 
erty of astate. But the majority of the court held that 
a tax on the agents of the state engaged in selling in- 
toxicating liquors was not a tax upon the property of 
the state, and they distinguished the cases on which 
the dissenting judges relied by limiting the exemp- 
tion of state agencies and instrumentalities from na- 
tional taxation to those which are of a strictly govern- 
mental character. Or the theory that the business 
of selling intoxicating liquors under the etate law is 
merely an instance of the assumption by the state of 
control of an ordinary piivate business, the majority 
held that the mere fact of state ownership and control 
does not take it out of the ordinary rule under which 
internal revenue taxes are levied on various kinds of 
private business. In support of this distinction, the 
court refers to those cases holding that municipal cor- 
porations have liabilities in respect to property held 


Rogers v. Brown, 61 Mo. 187; Hughes v. Littrell, 75 , in what may be called their private character to an ex- 
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tent that is not true in respect to property held for 
public uses. To establish that the internal reventve 
tax in this instance was not a tax upon the property 
of the state, the court relied on decisions which have 
upheld succession taxes imposed by a state on bequests 
to the United States, or, similarly, taxes imposed by 
the United States on bequests to a municipality or 
state. In all these instances the conclusion is that the 
charge is not upon the property of the state, but upon 
the means by which that property is acquired, and 
before it is acquired. The majority of the court lays 
great stress upon the possibilities that might result 
from a decision against the power to impose the in- 
ternal revenue taxes in such a case. It points out 
that, if such a business, when taken over by the state, 
is exempt from the internal revenue tax, all the other 
kinds of business upon which internal revenue taxes 
are levied right, similarly, be taken into the exclu- 
sive control of the states, and so the entire revenue 
which the government derives from internal revenue 
taxes defeated. On the other hand, the dissenting 
judges urged that the decision rendered ‘“‘overrules 
many cases, departs from a principle which has been 
recognized from the beginning, and, under the as- 
sumed necessity of protecting the taxing power of the 
government of the United States, establishes a doc- 
trine which, in its potentiality, strips the states of 
their lawful authority.”” They also say: ‘It does 
more than this, since the theory upon which the case 
is decided also endows the states with a like power to 
devest the government of the United States of its law- 
ful attributes. In other words, by the ruling and rea- 
soning sustaining it the ancient landmarks are obli- 
terated and the distinct powers belonging to both the 
national and state governments are reciprocally placed 
the one at the mercy of the other, so as togive to each 
the potency of destroying the other.” But the major- 
ity of the court obviously regard the distinction which 
they make between the business which a state may 
carry on in the nature of a private enterprise and the 
public enterprises of the state as entirely consistent 
with the earlier decisions exempting the functions 
and property of a state from federal taxes, because 
they say that the modern notions as to the extent to 
which the functions of astate may be carried did not 
obtain when those decisions were rendered. It may 
be that there is little danger of socialistic experiments 
going to the extent which the court suggested as pos- 
sible, but by this decision the powers of the federa 
government to raise revenue by internal taxes i§ 
guarded against any danger from that source.—Case 
and Comment. 








BOOK REVIEWS. 





DEMARES1’S HINTS FOR FORENSIC PRACTICE. 

The above title introduces the reader to a most in- 
teresting monograph on certain rules appertaining to 
the subject of Judicial Proof, by Theodore F. C. 
Demarest. The burden of Mr. Demarest’s argument 
is to caution attorneys in being specific in their ob- 
jections to the introduction of evidenee. In com- 
menting on that objection to the introduction of evi- 
dence, so often resorted to by attorneys during trial, 
that the evidence sought to be introduced is *tincom- 
petent, irrelevant and immaterial’? Mr. Demarest says 
by way of introduction: ‘Its resonant euphony, and 
an air of erudition, not altogether dissociated from 
obscurity, which pervades this tripartite specification, 
probably serve to recommend it to the advocate, who 





though reasonably sure that he would rather dis- 
pense with particular propcsed evidence, is not pre- 
pared, on the spur of the moment, accurately to state 
the reasons why his preference should be gratified. 
In one case counsel proved himself equal to the 
feat of doubling the galaxy, his rotund protest being, 
that evidence offered was ‘incompetent, irrelevant, 
immaterial, impertinent, inadmissible and improper.’ 
He might have added, ‘illegal, injurious and intoler- 
able.’ The opinions of the courts teem with admoni- 
tions to counsel of the desirability of being specific 
in their statements of the grounds upor which they 
oppose the introduction of evidence on trials, and 
advising of the serious consequences likely to ensue 
from a deficiency in that respect. Is this triple, ryth- 
mical alliteration, to which reference has been made, 
amenable to criticism, as lacking such requisite qual- 
ity.””. He then proceeds to show thatin very many 
cases this objection does not reach the fatal deficiency 
in the evidence offered; that it is too general and pre- 
sents no question for review ualess the evidence on 
its face appears to be incompetent, irrelevant or im- 
material. This work is indeed an interesting discus- 
sion of this important question. 

Printed in one volume (12 mo.) of 123 pages and 
published by Banks Law Publishing Co., New York, 
HOWES ON INCOME AND PRINCIPAL. 

A very interesting little work is what is termed a 
hand book by the publishers, by Edwin A. Howes, 
Jr., of the Suffolk (Mass.) bar, on the ‘American 
Law Reiating to Income and Principal. “It is a hand 
book for the use of lawyers and of trustees and ac- 
countants. The object isto present in concise form 
and explain the rules of law under which trustees and 
life tenants should act in separating the returns from 
investments into income and principal. On questions 
upon which authorities differ, the writer has cited 
all the authorities available, with the purpose of in- 
dicating clearly the law of each state. The table of 
contents will give an idea ofthe extent of this new 
work. Chapter I. is an introduction. Chapter IT. is 
entitled ‘“‘Wasting Dividends.”’ Chapter III. treats of 
‘*Dividends on Shares of Stock.’”? Chapter 1V. dis- 
cusses ‘‘Apportionment of Loss or Profit Between 
Principal and Income.” Chepter V. states the law as 
to ‘“‘When Enjoyment of Income Begins.”’ Chapter 
VI. is entitled “Outlay.” Chapter VII. treats of 
“Apportionment of Current Income as to Time.” 
Chapter VIII. is a summary of the statutes and decis- 
ions in the various states bearing upon apportion- 

ment of current income. 

While this work would seem to occupy properly a 
place in a work on the broad subject of trusts, it 
nevertheless seems not to have received the attention 
it deserves in general works of this character. The 
author of this little work, therefore, supplies a defi- 
ciency in the law of trusts which will be commended 
not only by lawyers but also by trustees and account- 
ants who have to deal with many estates and handle 
the collection and disposition of large incomes. 

Printed in one volume (12 mo.) of 104 pages, and 
published by Little, Brown & Co., Boston, Mass. 








HUMOR OF THE LAW. 


“T delights to obsarve dose new laws against adulter- 
ation,’’ remarked brother Ebenezer Jones. ‘*Deres 
a’mos’ too much ob dis yer thing going on. Ef aman 
can’t keep the sebenth commandment ob de Lord, den 
I say let men hang him up by de neck till he stops it— 
dat’ sall.”’ 
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1. AccoUsT—Amendment as to Parties.—In action to 
recover property from a trustee and for an accounting, 
an amendment and the making of additional parties 
held proper.—Fricker v. Americus Mfg. & Imp. Co., Ga., 
52 S. E. Rep. 65. 

2. ADVERSE POSSESSION—Quieting Title.—Actual pos- 
session of certain land undera deed held not adverse 
possession of other land included in the deed and with- 
in the same inclosure.—Pritchard v. Lewis, Wis., 104N. 
W. Rep. 989. 

3. ALTERATION OF INSTRUMENTS — Authority to Fill 
Blanks.—Where a person to whom a deed is delivered 
with blanks therein fills in the blanks as authorized, the 
instrument need not be re-executed or acknowledged.— 
Friend vy. Yahr, Wis., 104 N. W. Rep. 997. 

4. APPEAL A D ERROR-Appealability. —A party ag- 
grieved by a final decree, entered after the cause had 
become a moot one, held entitled to appeal.—Montgom- 
ery County v. Montgomery Traction Co., Ala.,39 So. Rep. 
518. 

5. APPEAL AND ERROR—Bill of Exceptions. — The su- 
preme court has no power to treat a paper asa bill of 
exceptions until it is established as such as a matter of 
law.—Cooley v. United States Savings & Loan Co., Ala., 
89 So. Rep. 515. 

6. APPEAL AND ERROR-—Bill of Exceptions.—Evidence 
taken down and transcribed by a shorthand reporter 
can only be made a part of the record by a bill of excep- 
tions.—Dudley v. Barrett, W. Va.,52 S. E. Rep. 100. 

7. APPEAL AND ERROR—Estoppel to Allege Error in 
Instraction.—A party requesting instructions which con- 
tain words which are inaptly chosen cannot complain 
of other instructions using the same words. — Yazoo & 
M. V. R. Co. v. Williams, Miss., 39 So. Rep. 489. 


XUM 





8. APPEAL AND ERROR—Exceptions to Auditor’s Re- 
port.—Where, in an action of an equitable nature, ex- 
ceptions are filed to an auditor’s report, mere general 
exceptions that such ruling and findings were errone- 
ous under the pleadings and evidence will furnish no 
ground for reversal.—Fricker v. Americus Mfg. & Imp. 
Co., Ga., 52S. E. Rep. 65. 


9, APPEAL AND ERROR — Extraordinary Costs. — Ex- 
traordinary costs, such as allowances of expenses and 
compensation of receivers, either as between the re- 
ceiver and the fund in court and parties, or as between 
party and party, are not discretionary, and a decree re- 
specting such costs 1s appealable.—Nutter v. Brown, W. 
Va.,52 8. E. Rep. 88. 


10. APPEAL AND ERROR—Intoxicating Liquors.—A mo- 
tion for a new trial is not necessary in order to obtain a 
review of the judgment of the district court entered on 
a hearing of an appeal taken from the order ofa license 
board granting or refusing a license to sell intoxicating 
liquors.—Lee v. Brittain, Neb., 104 N. W. Rep. 1076. 


1l. APPEAL AND ERROR—Persons Entitled to Review. 
—Objection and exception by one creditor to allowance 
to an administrator held not to authorize appeal by 
other creditors.—Zn re Lund’s Estate, Iowa, 104 N. W. 
Rep. 1139. 


12, APPEAL AND ERROR—Personal Injuries.—It was 
not reversible error, in an action against a city for per- 
sonal injuries, to state in an instruction that the petition 
alleged that notice of such injuries had been given.— 
City of Lexington v. Fleharty, Neb., 104 N. W. Rep. 1056. 


13. APPEAL AND ERROR—Picture in Rogue’s Gallery.— 
Where a preliminary injunction was issued to restrain 
the placing of plaintiff’s picture in the Rogues’ Gallery, 
and defendant appealed, the case would be remanded 
to be heard on the merits.—Itzkovitch v. Whitaker, La., 
39 So. Rep. 499. 


14. APPEAL AND ERROR — Remittitur.— A remittitur, 
filed after the date of a judgment entered nunc pro tunc, 
held too late to effect the amount in controversy for the 
purpose of sustaining an appeal.—_Kennedy v. Citizens’ 
Nat. Bank, Iowa, 104 N. W. Rep. 1021. 


15. APPEAL AND ERROR—Self-Invited Error.—Appel- 
lant cannot contend that he was prejudiced by incom- 
petent testimony, brought out by his own counsel upon 
cross-examination of appellee.—Schonbachler’s Adm’r 
v. Mischell, Ky., 89S. W. Rep. 525. 


16. APPEAL AND ERROR—Statement of Facts. — An in- 
dex to the statement of facts, prepared and attached 
thereto by the clerk of the supreme court at the request 
of appellant’s attorney, is sufficiently indexed as against 
a motion to strike because not indexed.—Smith v. Glenn, 
Wash., 82 Pac. Rep. 605. 


17. APPEAL AND ERROR—Stipulations. — An objection 
that the statement of the case on a motion for new trial 
was improperly settled held not available on appeal, 
where the correctness of the statement was stipulated, 
and it did not appear that the objection was made be- 
low.—Perry v. J. Noonan Loan Co., Cal., 82 Pac. Rep. 
623. 

18. ARSON—Threats as Evidence. — Where a witness’ 
testimony shows he was present at a quarrel betwedn 
one accused of arson and the occupant of the house 
burned, he may testify as to such quarrel, accompanied 
with threats to burn. — Kinchien v. State, Fla., 39 So. 
Rep. 467. 

19. ASSIGNMENTS—Priorities.—Priority of assignment 
of bank deposit by check held not affected by recording 
acts.— Kuhnes vy. Cahill, Iowa, 104 N. W. Rep. 1025. 


20. ATTACHMENT—Heir’s Interest in Land.—An heir’s 
interest in land held subject to levy under an attach - 
ment as against a purchaser.—Sheeby v. Scott, Iowa, - 
104 N. W. Rep. 1139. 


21. ATTACHMENT—Execution. — Where prior attach- 
ments which operate to suspend a subsequent execution 
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are dissolved by the death of the attachment debtor, the 
execution creditor should proceed without nnnecessary 
delay to complete his levy.—Dunbar v. Kelly, Mass., 75 
N. E. Rep. 740. 


22. BAILMENT—Fiduciary Relations.—A mere contract 
of bailment does not create fiduciary relations between 
the parties such as to give a court of equity jurisdiction 
of a suit for its enforcement. — Young v. Mercantile 
Trust Co., U. 8. C.C., 8. D. N. Y., 140 Fed. Rep. 61. 


23. BANKRUPTCY—Effect of Bankrupt’s Death. — The 
rights of a trustee in bankruptcy of a pledgee of life in- 
surance policies and his assignee of such policies after 
adjudication, and of the administrators of the bank- 
rupt, who died after adjudication in the proceeds of the 
po icies considered and determined.—Van Kirk v. Ver- 
mont Slate Co., U. 8. D.C., N. D. N. Y,, 140 Fed. Rep. 38. 


24. BANKRUPTCY—Grounds for Rehearing. — Whilea 
court of bankruptcy hasthe right to grant a rehearing 
after the time for an appeal from its order or decree has 
expired, for the purpose of reviving the right of appeal, 
it should not do so unless the factsin the case clearly 
warrant it.—Jn re Hudson Clothing Co., U. 8. D.C., D, 
Me., 140 Fed. Rep. 49. 

25. BANKRUPTCY—Knowledge of Agent.—The knowl- 
edge of one who acted as the general financial agent of 
another that he was insulvent was the knowledge of 
the principal.—Wright v. Cotten, N. Car.,52 S. E. Rep. 
141. . 

26. BANKRUPTCY — Preferences. — Under Bankr. Act, 
1898, ch. 541, § 60, subd. b, no recovery of a preference 
can be had unless the preferred creditor had reasonable 
cause to believe that he was a participant in the bank- 
rupt’s unlawful preference.—Capital Nat. Bank v. Wil- 
kerson, Ind., 75 N. E. Rep. 837. 


27. BANKS AND BANKING—Title to Deposit. — Where a 
bank fails after it has issued a draft on a correspondent 
bank, in which it has funds, and the drawee has notice 
of the receivership before the draft is presented, the 
title to the deposit passes to the receiver —Clark v. Tor 
onto Bank, Kan., 82 Pac. Rep. 5*2. 

28. BILLS AND NOTES—Burden of Showing Bona Fides. 
—When the consideration for a note is shown to have 
been illegal, the burden is cast upon a transferee, suing 
thereon, to show that he is a holder in good faith and 
for value.—Le Tourneux vy. Gilliss, Cal., 82 Pac. Rep. 627. 

29. BILLS AND NOTES — Defenses to Nonnegotiable 
Note.—A nonnegotiable note, though transferred to an 
innocent purchaser before maturity and for value, is 
subject to all legal defenses against the original payee. 
—Dickerson v. Higgins, Okla., 82 Pac. Rep. 649. 

30. BURGLARY—Kvidence.—On a prosecution for bur- 
glary, held proper to refuse to permit defendant to tes- 
tify as to the contents of a letter received by him from 
the owner of the house alleged to have been burglar- 
ized.—Radley v. COmmonwealth, Ky., 898. W. Rep. 519, 

31. CARRIERS— Assignment of Bill of Lading.—One who 


discounts a draft with bill of lading attached impliedly | 


guaranties that the draft will be honored, and if itis 
dishonored, the property covered by the bill of lading is 
subject to a lien for an equivalent sum. — Kentucky Re- 
tining Co. v. Bank of Morilton, Ky., 89 S. W. Rep. 492. 

32. CARRIERS—Damages for Carriage Beyond Destina- 
tion.—In an action against a carrier for injuries to 
a passenger in consequence of being carried be- 
yond the station of her destination, evidence of the 
undisclosed intention of the conductor to hire a convey- 
ance for the passenger was inadmissible.—Chesapeake 
& O. R. Co. v. Lynch, Ky., 89 S. W. Rep. 517. 

33. CARRIERS—Extra Terminal Liability. — Authority 
of a carrier’s agent to contract for extra terminal liabil- 
ity cannot be implied from his authority to receive goods 
for carriage.—Pittsburg, C., C. & St. L. Ry. Co. v. Bryant, 
Ind., 75 N. E. Rep. 829. 

34. CARRIERS—Implied Contract.—A contract to ship 
goods to a certain point, beyond the carrier’s line and 
there deliver them to the consignee cannot be implied 
from the fact that the carrier received the goods for 





shipment.—Pittsburg, C., C. & St. L. Ry. Co. v. Bryant, 
Ind., 75 N. E. Rep. 829. 

35. CARRIERS—Injury in Alighting from Moving Train. 
—Whether a boy was guilty of contributory negligence 
in alighting from a moving train in obedience to an or- 
der of the conductor held a question for the jury.—Fore 
vy. Alabama & V. Ry. Co., Miss., 39 So. Rep. 493. 

36. CHATTEL MORTGAGES—Title of Mortgagor.— Cer- 
tain books merely loaned to R to be used in the prepara- 
tion of a work for plaintiff, R could not pass title thereto 
to a chattel mortgagee.—Gilbert Book Co. v. Sheridan, 
Mo., 89 S. W. Rep. 555. 

37. COMMERCE—C., O. D. Liquor Shipments.—Certain 
C. O. D. shipment of liquor from point without the state 
to point within the state held protected as interstate 
commerce.—Donley v. State, Tex., 89S. W. Rep. 553. 

38. CONSTITUTIONAL LAW — Appointment to Office.— 
The act of the Thirtieth General Assembly, providing for 
preference of honorably discharged soldiers, sailors, 
and marines of the Civil War, iu appointment, employ- 
ment and promotion in public service over others of 
equal qualifications, held not violative of the fourteenth 
amendment to the federal constitution.—Shaw v. City 
Council of Marshalltown, Iowa, 104 N W. Rep. 1121. 

39. CONSTITUTIONAL LAW—Eminent Domain.—Notice 
given on condemnation proceedings for levee purposes 
under St. 1861, p. 358, ch. 352, § 16, held a sufficient com 
pliance with the rule that no person can be deprived of 
his property except by judgment upon due process of 
law.—McCarty v. Southern Pac. Co., Cal., 82 Pac. Rep. 
615. 

40. CONSTITUTIONAL LAW — Matters Included under 
Title of Statute.—The act of 1903 (Laws 1903. p. 90), en- 
titled “‘An act to make it illegal for any person to pro- 
cure money or other thing of value on a contract, to per 
form services with intent to defraud,” is not an assump- 
tion of judicial functions by the legislature.—Banks v. 
State, Ga., 52S. E. Rep. 74. 

41. CONSTITUTIONAL Law — Restriction of Contrac 
Rights. — Code, § 2071, declaring contracts restricting 
railroad’s liability for injuries illegal, held not an un- 
constitutional restriction of the right of contract.—Mum- 
ford v. Chicago, R. 1. & P. Ry. Co., Lowa, 104 N. W. Rep. 
1135. 

42. CONTINUANCE—Illness.—That one of the parties to 
asuit was confined to his room by sickness held to re- 
quire the granting of his application for a continuance, 
—Hollis v. Watson, Ky., 89S. W. Rep. 548. 

43, CONTRACTS—Arbitration Agreements.—A contract 
to submit questions in dispute to the arbitrament of per- 
sons or tribunals other than the regularly organized 
courts are valid and enforceable.—Pacaud v. Waite, LIl., 
75 N. E. Rep. 779. 

44. ConTRACTS—Charge for Extra Work.—Where ap- 
pellants contracted to furnish stone or a mausoleum ac- 
cording to plans and specifications, one of which dis- 
closed a ‘‘granite floor,” plaintiffs were not entitled to 
charge for stone for the floor as extras.—More v. Mil- 
waukee Monument Co., Wis., 104 N. W. Rep. 1013. 

45. CONTRACTS—Consideration.—U ndertaking of widow 
to pay debt of deceased husband held without considera- 
tion.—Grimes v. Grimes, Ky., 89 8S. W. Rep. 545. 

46. CONTRACTS—Implied Agreements.—Where there is 
no provision ina building contract as to how windows 
are to be placed, there is an implied agreement that they 
shall be placed in a workmanlike manner.—Schindler v. 
Green, Cal., 82 Pac. Rep. 6381. 

47. CONTRACTS—Lobbying. — Lobbying is contrary to 
public policy, and a note given for money advanced to 
pay the expenses of a person to enable him to engage in 
the business of lobbying will not be enforced.—Le Tour- 
neux V. Gilliss, Cal., 82 Pac. Rep. 627. 

48. CONTRACTS—Prohibited Acts.— A person using a 
steam thresher without complying with Rev. Pol. Code, 
§ 3145, held not entitled to recover for threshing another’s 
grain.—Johnson vy. Berry, 8. Dak., 104 N. W. Rep. 1114 

49. CONTRACTS—Waiver of Conditions.—Plaintiff held 
not to have waived the conditions on which he sent a, 
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check, so as to prevent his recovering the amount of it 
defendant having used it.—Goodspeed v. United Shoe 
Machinery Co., Mich., 104 N. W. Rep. 982. 


50. CORPORATIONS—Authority of Agent. — A petition 
that alleges that a contract of a corporation was made, 
executed, und delivered by it by its officer and agent 
(naming him) is not demurrable on the ground that au- 
thority by the agent does not sufficiently appear.—John- 
son County v. Chamberlain Banking House, Neb., 104 N. 
W. Rep. 1061. . 


51. CORPORATIONS— Equitable Relief. — Member of a 
corporation who would be injured by an acton the part 
of directors or members illegitimate in its object held 
entitled to obtain relief in equity.—Theis v. Durr, Wis., 
104 N. W. Rep. 986. 

52. COUNTIES—Right to Sue.—A county in its corporate 
character is a competent and proper party to sue for the 
enforcement of all contracts and obligations in its be- 
half, unless the statute expressly provides otherwise.— 
Johnson County v. Chamberlain Banking House, Neb., 
104 N. W. Rep. 1061. 

53. CouRTS—Appellate Jurisdiction.—Where the rec- 
ord shows a constitutional question raised by appellant 
and a decision thereon against him, the appellate juris- 
diction is in the supreme court.—Shareman Vv. St. Louis 
Transit Co., Mo., 89 8S. W. Rep. 575. 

54. CRIMINAL LAw—Prior Offense.— A conviction for 
rape will not be reversed merely because testimony of a 
prior offense is incidentally brought out during an ex- 
amination upon another matter.—State v. Oswalt, Kan., 
82 Pac. Rep. 586. 

55. CRIMINAL LAW—Uncontrollable Impulse.—Uncon- 
trollable impulse is no excuse for crime so long as de- 
fendant has the mental capacity to know right from 
wrong and to understand the nature and consequences 
of his acts.—Turner vy. Territory, Okla., 82 Pac. Rep. 650, 

56. CRIMINAL TRIAL—Indictment.—The ruling of the 
court denying a motion to quash an indictment must be 
embraced in the record proper in order that it may be 
considered.—Houston v. State, Fla., 39 So. Rep. 468. 

57. CRIMINAL TRIAL—Instructions.—Where on a trial 
for crime the essential facts constituting the guilt of the 
accused of the offense charged were undisputcd, errors 
in instructions could not be prejudicial to him.—Acker- 
son Vv. State, Ark., 89 S. W. Rep. 550. 

58. CRIMINAL TRIAL—Juvenile Offenders.—A juvenile 
offender, not having taken any steps to obtain a review 


of his conviction before a justice of the peace, but having ' 


appealed from an order of the superior court committing 
him to the reform school, the proceedings in the superior 
court only were reviewable. — State v. Packenham, 
Wasii., 82 Pac. Rep. 597. 

59. CRIMINAL TRIAL— Newly Discovered Evidence.— 
Where defendant fails to bring t23 the attention of the 
court at the earliest moment any newly discovered evi- 
dence, the appellate court will not disturb the refusal of 
a new trial.—Robinson v. State, Fla., 39 So. Rep. 465. 

60. DAMAGES—Instructions.—Where an instruction is 
given as to punitive damages, the court should clearly 
tell the jury that the giving of punitive damages is a mat- 
ter of discretion.—Lllinois Cent. R. Co. v. Houchins, Ky., 
89S. W. Rep. 530. 

61. DAMAGES—Instructions as to Punitive Damages.— 
An instruction in an action against a carrier for an as- 
sault by its conductor on a passenger held not erroneous 
because leaving the amount of the punitive damages 
within the jury’s discretion.—Yazoo & M. V.R.Co.v. 
Williams, Miss., 39 So. Rep. 489. 

62. DAMAGES—Personal Injuries.—In an action for per- 
sonal injuries held not error to charge the jury that in 
estimating damages they should consider such as would 
naturally and reasonably result from the injury in the 
future.—City of Lexington v. Fleharty, Neb., 104 N. W- 
Rep. 1056. 

63. DEDICATION—Abandonment.—Owner of land held 
not entitled to close a road leading to a church and 
cemetery, on the ground that the church had been re- 





moved, where the cemetery was still in use.—Ray v. 
Nally, Ky., 898. W. Rep. 486. 


64. DEDICATION—Estoppel.—An owner of land who al- 
lows the public to use a strip of sach land as a highway 
under a claim of right for a long period of years is 
estopped to deny a dedication to the public.—Ray v. 
Nally, Ky., 89 S. W. Rep. 486. 


65. DEEDS—Appurtenances.—Whatever is in use for 
the land as an incident or appurtenance thereto passes 
with and is conveyed by a deed tothe land, whether 
mentioned in such deed or not.—Ray v. Nally, Ky., 898. 
W. Rep. 486. 


66. DOWER—Trust Estates.—A wife has no dower right 
in property the naked legal title to which is conveyed to 
the husband in trust for his wife.—Barker v. Smiley, Ill., 
75 N. E. Rep. 787. 


67. EASEMENTS— Advertising Privileges. —- Where the 
owner of a building let one of the walls to defendant for 
advertising purposes, defendant acquired a right in the 
nature of an easement inthe property.—Levy v. Louis- 
ville Gunning System, Ky., 89 S. W. Rep. 528. 


68. EASEMENTS—Establishment.—Uong continued en- 
joyment of a passway under claim of right throws on the 
owner of the land over which the passway runs the bur- 
den of proving that such enjoyment was merely permis- 
sive.—Ray v. Nally, Ky., 89S. W. Rep. 486. 

69. EASEMENTS—Parol Grant.—Use of an alley for the 
statutory period under a grant of the right to use, though 
void because oral, held to give a prescriptive right.— 
Settle v. Cox, Ky., 89S. W. Rep. 534. 

70. EASEMENTS—Title to Fee.—A deed which calls for 
the line of a private road as a boundary of the tract by it 
conveyed, and gives to the grantee the right to open and 
use such road, does not pass to the grantee the title in 
fee to any part ofthe road.—Clayton v. Gilmer County 
Court, W. Va., 528. E. Rep. 103. 


71. EJECTMENT — Equitable Estoppel. — Where the 
rights of parties to the possession of land are to be de- 
termined by the legal title, the doctrine of equitable es- 
toppel has no application.—Milan v. Coley, Ala., 39 So. 
Rep. 511. 

72. ELECTIONS—Costs of Contest.—Where a board of 
contests was without jurisdiction of an election contest 
before it, the circuit court, on appeal, had no authority 
to enter a judgment for costs incurred before said board, 
by virtue of Ky. St. 1903, § 887.—Johnson v. Davison, Ky., 
89S. W. Rep. 518. 

73. ELECTIONS — Mandatory Provisions of Statute.— 
Provisions in election statutes are not rendered manda- 
tory as to the electors by the fact that officers of election 
are subject to criminal liability for their violation.— 
Montgomery Vv. Henry, Ala., 39 So. Rep. 507. 

74. EMINENT DOMAIN — Change of Street Grade.—A 
railroad held liable for injury to abutiing property by 
raising a street grade, though acting with authority of 
the city.— Yazoo & M. V.R. Co. v. Lefoldt, Miss., 39 So. 
Rep. 459. 

75. EMINENT DOMAIN—Condemnpation for Levee Pur- 
poses.—Where property is taken for public use, and an 
easement is sufficient for the use, the fee will not be 
deemed to be appropriated unless expressly stated, or 
by necessary implication. — McCarty v. Southern Pac. 
Co., Cal., 82 Pac. Rep. 615. 

76. EMINENT DOMAIN — Injunction. — Injunction lies 
against a county court to prevent it from taking private 
property for a public road without having paid or se- 
cured payment of compensation therefor. — Clayton v. 
Gilmer County Court, W. Va.,428. BE. Rep. 103. 

77. EVIDENCE—Consideration in Deed.—As between a 
vendor and vendee, the land being in the hands of the 
vendee, the vendor may sbow that the recitals in the 
deed as to the payment of consideration are untrue.— 
Brackett’s Adm’r v. Boreing, Ky., 89 8. W. Rep. 496. 

78. EVIDENCE—Firm Name as Grantee in Deed.—A 
deed with a firm name used as grantee held to create 
but a latent ambiguity, so that by parol it may be shown 
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the owners of the firm assets, the heirs and distributees 
of the deceased partners, were meant to be so de- 
Soribed.—Walker v. Miller, N. Car., 52S. E. Rep. 125. 

79. EVIDENCE—Foreign Records.—Copies of records 
of deeds made in a foreign state and duly certified will 
be given such effect only as is given them by the law of 
the state from which they were taken.— Wilcox v. Berg- 
man, Minn., 104N. W. Rep. 955. 

80. EVIDENCE—Judicial Notice.—A court will take ju- 
dicial notice that a time between 4 and 6 o’clock in the 
afternoon of September 16th was before sunset.—Dayton 
& W. Traction Co. v. Marshall, Ind., 75 N. E. Rep. 824. 

81. EVIDENCE—Motive.—Whenever the motive of any 
party is a material fact to be proved, it may be proven 
by the direct testimony of such party.—Grout v. Stew- 
art, Minn., 104N. W. Rep. 966. 

82. EVIDENCE—Partnership.—A conversation between 
two partners as to taking in a third person as partner in 
his absence is inadmissible on the question of partner- 
ship.—Providence Mach. Co. v. Browning, S. Car., 52S. 
E. Rep. 117. 

83. EXCEPTIONS, BILL oF—Exhibits. — Where a paper 
which 1s to constitute a part of a bill of exceptions is 
not incorporated in the bill, it must be annexed to it, or 
so marked or described in the billas to leave no doubt 
that it is the one referred to in the bill.—Dudley v. Bar 
rett, W. Va.,52S. E. Rep 100. 

84. EXCHANGES—By-laws. — Members of a board of 
trade, who as a condition precedent to membership bind 
themselves in writing to obedience to the rules and by- 
laws of the board, are bound by such rules and by-laws. 
—Pacaud v. Waite, Ill, 735 N. E. Rep. 779. 

85. EXECUTORS AND ADMINISTRATORS — Failure to Ac- 
cept Deed.—_Where a vendee failed to accept the ven- 
dor’s deed, and the vendor died, no title could be made 
to the vendee in an action to which the heirs at law of 
the vendor were not parties.—Brackett’s Adm’r v. Bore- 
ing, Ky., 89S. W. Rep. 496. 

86. EXECUTORS AND ADMINISTRATORS — Real Estate 
Acquired.—Where real estate 1s acquired by an adminis- 
trator in satisfaction of judgment, it is to be regarded as 
personal property, and the heirs do not take title there- 
to by descent.—Weir v. Bagby, Kan., 82 Pac. Rep. 585. 


87. EXECUTORS AND ADMINISTRATORS — Removal of 
Executrix.—An executrix withcut bond will not be sum- 


marily removed nor required to give bond in the ab- 


sence of any mismavagement on her part.—J/n re Fisher’s 
Estate, Iowa, 104 N. W. Rep. 1023. 

88. FIRE INSURANCE—Conditions to Notice. — Condi- 
tions of a policy requiring notice and proof of loss may 
be waived, either expressly, or by conduct evidencing a 
recognition of liability, ora denial of liability exclusive- 
ly for other reasons.—Burgess v. Mercantile Town Mut. 
Ins. Co., Mo., 89 S. W. Rep. 568. 

89. FIRE INSURANCE—Ownership of Property.—A pro- 
vision that a policy shall be void, unless otherwise pro- 
vided by indorsement, if the interest of the insured be 
other than unconditionaland sole ownership, is valid.— 
Insurance Co. of North America v. Erickson, Fla.,39 So. 
Rep. 495. 

90. FisH—Rights of Land Owner.—The owner of land 
has the exclusive right to hunt and fish on his own land, 
and game and fish found thereon become his property.— 
Schulte v. Warren, Ill., 75 N. E. Rep. 783. 

vl. FORCIBLE ENTRY AND DETAINER—Pleading.—In an 
action of forcible entry and detainer, special pleas, set- 
ting up matter available under a plea of not guilty, may 
properly be stricken from the files onthe court’s own 
motion.—Cooley v. United States Savings & Loan Co., 
Ala., 39 So. Rep. 515. 

9°. FrRauD—Contracts.—One defrauded by a false state- 
ment inducing the execution of a contract can either af- 
firn the contract and recover any damages, or rescind 
the contract and recover any moneys paid.—Sonnesyn v. 
Akin, N. Dak., 104 N. W. Rep. 1026. 

93. FRAUD—False Representations. — Where a vendor 
positively represents the number of acres in the tract 





conveyed, the purchaser is not required, in the exercise 
of ordinary prudence, to survey the land. — Judd v, 
Walker, Mu., 89 8S. W. Rep. 558. 

94. FRAUDS, STATUTE OF—Original Promise.—An oral 
promise held an original promise and nota collateral 
one, within the statute of frauds.—Atlas Lumber & Coal 
Co. v. Flint, S. Dak , 104 N. W. Rep. 1046. 

95. FRAUDS, STATUTE OF—Questions for Jury.—In an 
action for rent, whether defendant was liable for the 
rent as the original or present debtor, so as to take his 
promise to pay the same out of Code, § 1552, requiring 
promises to answer for the debt of another to be in writ- 
ing, held a question for the jury.—Sheppard v. Newton, 
N. Car., 528. E. Rep. 143. 

96. FRAUDS, STATUTE OF—Recovery for Work and Labor 
under Contract.—Where an action based on a coatract 
void within statute of frauds was submitted to the jury 
on the theory that plaintiff was entitled to .recover the 
value of labor performed under the contract, instruc- 
tions considered, and held erroneous.—Gates v. Davis 
Ky., 89S. W. Rep. 490. 

97. GAME—Rights of Land Owner.—The owner of land 
has the exclusive right to hunt and fish on his own land, 
and game and fish found thereon would become his 
property.—Schulte v. Warren, Ill., 75 N. E. Rep. 783. 

98. GARNISHMENT—Construction of Statute. — A gar- 
nishment 1s a special statutory proceeding in derogation 
of the common law, and must be strictly pursued inorder 
to confer jurisdiction.—State v. Pauli, Wis., 104N. W 
Rep. 1007. 

99. GUARDIAN AND WARKD—Removal.—A motion to re- 
move a guardian for proper causes therefor may be made* 
at the instance of the infant, or another having the right 
to represent him, or upon the court’s own motion.—Clay’s 
Guardian v. Clay, Ky., 89 S. W. Rep. 500. 

100. HABEAS CoRPUS—Cnstody of Children.—In passing 
on the question raised in a habeas corpus case for the pos- 
session of children, the discretion given by law is to the 
trial judge as to the chief issue involved, which is the 
material interest of the children.—Weathersby v. Jordan, 
Ga ,52S. E. Rep. 83. 

101. HiGHWAYSs—Liability for Damage Caused by Run- 
away Team.—Where a driver of a team abandons his 
seat and leaves his team standing, and it is probable they 
might have been controlled if he had been in his proper 
position, his employer is liaple for injury inflicted by 
them on a third person in running away.—Zambelli v. 
F. Johnson & Son Co., La., 39 So. Rep. 501. 

102. HOMESTEAD—Allotment to Widow.—Where prem- 
ises selected as a homestead does not exceed $5,000 in 
value, it is the imperative duty of the court in probate 
proceeding to set them apart as a homestead.— In re 
McCarthy’s Estate, Cal., 82 Pac. Rep. 635. 

108. HoMICIDE—Self-Defense.—In a tria! for homicide 
in which there is an attempted justification by self de- 
fense, a charge that such justification cannot be made 
out uuless the accused in good faith endeavored to escape 
held error under the facts.- State v. Gardner, Minn., 104 
N. W. Rep. 971. 

104. HOMICIDE—Voluntary Manslaughter.—Where, ina 
prosecution for assault with intent to kill, defendant is 
convicted of unlawfully shooting another, it is not 
ground for new trial that the jury was charged as to vol- 
untary manslaughter.—Rawls v. State, Ga., 52S. E. Rep. 
72. 

105. HUSBAND AND WIFE —Commupity Property. — 
Where a wife obtained judgment of separation and sued 
for a partition of the community property, the burden is 
on the husband to account for all community property 
shown by his books to have been in his possession a few 
months before the dissolution of the community.—Hill 
v. Hill, La., 39 So. Rep. 503. 

106. INDICTMENT AND INFORMATION— Joinder of Of- 
fenses.—_An attempt to commit a felony should not be 
joined in one count with an attempt to commit a misde- 
meanor.—Hogan v. State, Fla., 39 So. Rep. 464. 

107 .INFANTS—Liability for Crime.—A minor who has 
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arrived at the age of criminal] responsibility may be con- 
victed, under Acts 1903, p. 90, for procuring money ona 
contract for services with intent to defraud.—Vinson v. 
State, Ga., 52S. E. Rep. 79. 


108. INJUNCTION—Continued Trespasses.— A court of 
equity will interfere by injunction to restrain repeated 
acts of trespass, and it.is unnecessary to prove that the 
trespassing parties are insolvent.—Hornung v. Herring, 
Neb., 104 N. W. Rep. 1071. 

109. INTEREST—Money Wrongfually Withheld by City. 
—City held liable for interest on money wrongfully 
exacted and withheld.—City of Chicago v. Northwestern 
Mut. Life Ins. Co., Il., 75 N. E. Rep. 803. 

110. INTOXICATING LIQuoORSs—Place of Sale.—Certain 
sale of liquor held consummated in a foreign state 
where the liquor was delivered to the carrier for the 
consignee, and defendant who took the order was not 
guilty of violating the local option law.—Donley v. State, 
Tex., 89S. W. Rep. 553. 

111. INTOXICATING LIQUORS — Question for Jury. — 
Where a husband becomes a habitual 'drunkard, and 
abandons his family, and ceases to provide for its sup- 
port, whether such loss of support is permanent 
or otherwise is a question for the jury.—Jessen v. Wil- 
hite, Neb., 104 N. W. Rep. 1064. 

112. JuDGEs—Powers of Succeeding Judge.—Succeed- 
ing judge held authorized to modify order permitting 
answer after default by allowing answer tobe filed after 
second default.—Kaylor v. Hiller,S. Car., 52 S. E. Rep. 
120. 

113. JuDGES—Previous Attitude as Counsel.—Justice 
of the supreme court held not disqualified to sit in cer- 
tain case by reason of having been counselin a certain 
previous case.—City of Austin v. Cahill, Tex., 89 S. W. 
Rep. 552. 

114. JUDGMENT—Misconduct of Attorney.—In an action 
to havea judgment set aside for misconduct of plaint- 
iff’s attorney, it was incumbent on him to prove that the 
judgment as entered was obtained by reason of such 
fraudulent acts or on false testimony adduced at the 
trial.—Dart v. Richardson, Minn., 104 N. W. Rep. 1094. 

115. JUDGMENT—Persons Concluded.— A corporation 
which, with knowledge that an attorney had filed a bill 
allowed the suit to be prosecuted, was bound by the de- 
cree.—Thompson v. Hemenway, IIl., 75 N. E. Rep. 791. 

116. JUDICIAL SALES — Title of Purchaser. — Certain 
foreclosure sale held to be in execution of prior judg- 
ment, and purchaser’s title was not restricted to mere 
right of redemption under the mortgage.—Thompson v. 
Hemenway, II]., 75 N. E. Rep. 791. 

117. Jury—Interest in Result.—Upon the trial of an 
action where a corporation is a party, a juroris not dis- 
qualified to serve on the ground alone that he is in the 
employment of a stockholder or manager of such cuor- 
poration.—Dimmack v. Wheeling TractionCo., W. Va., 
528. E. Rep. 101. 

118. LANDLORD AND TENANT — Refusal to Accept 
Premises.—It is sufficient ground for refusal by a lessee 
to accept the premises that material changes were made 
in their condition between the execution of the lease and 
the time of delivery.—Rosenstein v. Cohen, Minn., 104 N. 
W. Rep. 965. 

119. LIC§NSES—Advertising Privileges.—An executed 
license for a consideration to use the wall of a building 
for advertising purposes held not revoked by a lease of 
the building to plaintiff’s assignor not referring to the 
license.—Levy v. Louisville Gunning System, Ky., 89 8. 
W. Rep. 528. 

120. LiFE INSURANCE—Partial Payment of Premium.— 
An insurer held, under the application, receipt of partial 
payment of first. premium, and policy, not to bind itself 
until the first premium was paid during the good health 
of the insured.—Bowen v. Mutnal Life Ins. Co., 8. Dak., 
104 N. W. Rep. 1040. 

121. LIMITATION OF ACTIONS—Action on Aecount. — 
Where certain charges sued for were part of a running 
account on which payments had been made within six 





years prior to the commencement of the suit, such items 
were not barred by limitation.—Brazel v. Thompson 
Smith’s Sons, Mich., 104 N. W. Rep. 1097. 


122. LIMITATION OF ACTIONS—Express Trusts.—Cer- 
tain acts of trustee held to indicate a repudiation of the 
trust and to set limitations in motion against the enforce- 
ment of the same.—Stanton v. Helm, Miss., 39 So. Rep. 
457. 


123. MASTER AND SERVANT—Assumed Risk.—Servant 
does not assume the risk of a defect inthe absence of 
knowledge of such defect.—Mumford v. Chicago, R. I. & 
P. Ry. Co., Iowa, 104 N. W. Rep. 11385. 

124. MASTER AND ‘SERVANT— Defective Appliances.— 
Street railway company held liable to a servant where a 
car is delivered to him with a handle with which thecar 
cannot be reversed.—Chicago Union Tractiou Co. v. 
Sawusch, Ill., 75 N. E. Rep. 797. 

125. MASTER AND SERVANT—Defective Railroad Track. 
—The exi of defects in certain places in a railroad 
track is not sufficient to charge a brakeman with notice 
of a particular defect in another place in the track-— 
Mumford v. Chicago, R.I. & P. Ry. Co., Iowa, 104 N. W. 
Rep. 1135. 

126. MASTER AND SERVANT—Fellow Servants,—Inu an 
action for personal injuries received while operating a 
steain shovel on atemporary truck, held, that the piaint- 
iff and his fellow servants were not at the time of the 
accident engaged in operating a railway.—Jemming v. 
Great Northern Ry. Co., Minn., 104 N. W. Rep. 1079. 

127. MASTER AND SERVANT—Liability of Master for As- 
sault by Servant.—A warehouseman heldonly bound to 
exercise ordinary care toward a customer while in the 
warehouse to prevent his being assaulted by one of the 
warehouseman’s employees.—Fairbanks v. Boston Stor- 
age Warehouse Co., Mass.,75 N. E. Rep. 787. 

128. MASTER AND SERVANT—Scope of Employment as 
Affecting Tort of Servant.—A master held not liable for 
an assault committed by his servant not connected with 





“any duty which the servant owed to his master.—Fair- 


banks v. Boston Storage Warehouse bar Mass., 75 N. E. 
Rep. 787. 

129. MORTGAGES—Constructive Notice.—The record of 
a mortgage affords notice only of its ownership by the 
mortgagee named therein, and not of its assignment to 
another.—Friend v. Yahr, Wis.,104 N. W. Rep. 997. 

180. MORTGAGES — Fraudulent Record.—Plaintiff, not 
having filed a claim on a note and mortgage against the 
maker’s estate within the time limited, held not entitled 
to recover thereon against the estate because of de- 
ceased’s frand in procuring and recording a release of 
the mortgage.—Franklin v. Killilea, Wis., 104 N. W. Rep. 
993. 

131. MORTGAGES—Satisfaction Piece.—Wherela mort- 
gage is extinguished by payment, it is not necessary to a 
valid record evidence thereof that a satisfaction piece 
shall be executed.—Friend v. Yahr, Wis., 104 N. W. Rep. 
997. 

132. MORTGAGES— Wrongful Delivery by /Depositary.— 
A release of a mortgage obtained by the mortgagor in 
violation of the condition on which it had been deposited 
in escrow held invalid both as against the original par- 
ties and subsequent bona fide purchasers for value.— 
Franklin v. Killilea, Wis., 104 N. W. Rep. 993. 

138. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—In an action against a city for personal injuries, the 
burden is not on plaintiff to affirmatively show freedom 
from contributory negligence. — City of Lexington v. 
Fleharty, Neb., 104 N. W. Rep. 1056. 

134. MUNICIPAL CORPORATIONS—Injury to Intoxicated 
Person on Defective Sidewalk.—A pedestrian who by 1 
reason of his intoxication is unable to usethe care to - 
protect himself from a defect inthe street that an ordi- +; 
nary sober person would exercise under the circum 
stances catinot recover for the injuries received.—Oity 
of Covington v. Lee, Ky., 898. W. Rep. 498. 

185. MUNICIPAL CoRPoRATIONs—Irregular Execution 
of Oontract.—Under Seattle City Charter, art. 4, $§ 27, 128, 
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the fact that the benefit of an irregularly executed con- 
tract has been received by the city held not to estop it 
from denying liability thereon.—Paul v. City of Seat- 
tle, Wasb., 82 Pac. Rep. 601. 


136. MUNICIPAL CORPORATIONS—Obstruction of Streets. 
—The heirs at law of the owner of a burying lot ina ceme- 
tery adjoining a public thoroughfare therein held to have 
such a special interest in the subject-matter as to en- 
title them to maintain a bill to remove obstructions in the 
thoroughfare adjoining the lot of complainant’s ances- 
tor.—Weiss v. Taylor, Ala., 39So. Rep. 519. 


137. MUNICIPAL CORPORATIONS—Personal Injuries.— 
A city held liable for injuries to plaintiff caused by the 
fall of a park stand negligently constructed under au- 
thority of the city’s park commission.—City of Denver 
v. Spencer, Colo., 82 Pac. Rep. 590. 

138. MUNICIPAL CORPORATIONS—Special Assessments. 
—A municipality has no inherent power to levy special 
assessments for street improvements, and a statute con- 
ferring it must be strictly construed.—Marion Trust Co. 
v. City of Indianapolis, Ind., 75 N. E. Rep. 834. 

139. MUNICIPAL |CORPORATIONS—Special Assessments 
for Improvements .—In action to confirm special assess- 
ment, evidence held to remove uncertainty in the use of 
the term “flat stones” in the ordinance on which assess- 
ment was based.—Beckett v. City of Chicago, Ill., 75 N. 
E. Rep. 747. 

140. MUNICIPAL CORPORATIONS—Validity of Election.— 
A party assailing the validity of an election to determine 
whether a proposed municipal corporation shall be cre 
ated has the burden of proving that a sufficient number 
of illegal votes to affect the result were cast.—People v. 
Town of Loyalton, Cal., 82 Pac. Rep. 620. 

141, NAVIGABLE WATERS—Accretions.—One who owns 
land bounded by a meandered lake takes title to accre- 
tions gradually formed, and loses title to land sub- 
merged by gradual encroachments of the water.—Schulte 
v. Warren, IIl., 75 N. E. Rep. 783. 

142. NUISANCE—Interference with Vested Rights.—A 
common nuisance in a public rFighway or navigable 
stream which prevents the continuance of a lawful busi- 
ness, existing before the creation of the nuisance, may 
be proceeded against by private action.—Viebahn v. 
Board of Comrs. of Crow Wing County, Minn., 104 N. W. 
Rep. 1089. 


148. PARTITION—Life Estate and Remainder.—Parti- 
tion or sale for partition, binding on the remaindermen, 
may be had by one having an undivided half interest in 
land and a life estate in the other half interest.—Fitts v. 
Craddock, Ala., 39 So. Rep. 506. 


144. PATENTS—Priority of Invention.—The general rule 
is that he who first reduces an invention to practice is 
ordinarily held to be the inventor, as against another 
who claims to have previously conceived the idea which 
led to the invention, but made no practical application 
of it.—Killeen v. Buffalo Furnace Co., U.S. C.C., W. D. 
N. Y., 140 Fed. Rep. 33. 

145, PLEADING—Exhibits.—Statements in exhibits filed 
with a petition may be used against the pleader, but can- 
not serve tosupply an omitted material allegation.— 
Hawkins v. Nicholas County, Ky., 89 8. W. Rep. 484. 

146. PLEADING—Replication.— Where a replication 
was changed by amendment after the overruling ofa de- 
murrer thereto, defendants were not entitled to the bene- 
fit of such demurrer to the replication as amended with- 
out refiling the same.—Cooley v. United States Savings 
& Loan Co., Ala., 39 So. Rep. 515. 

147. PROCESS—Service.—Where a party makes a special 
appearance, objecting to the jurisdiction of the court be- 
cause of irregularities in the service, itis incumbent upon 
him to point out the defects upon which he relies.— 
Smith v. Delane, Neb., 104 N. W. Rep. 1054. 

148. PuBLic Lanps—State’s Title.—Tide land within the 
place limits of the Northern Pacitic grant, earned and 
surveyed long prior to the admission of Washington to 
statehood, held to belong to the railroad company and its 
grantees, Under Const., art. 17, § 3, though the patent was 





not actually issued until after adoption of the constitu- 
tion.—Kneeland vy. Korter, Wash., 82 Pac. Rep. 608. 


149. RAILROADS—DefectiveAppliances.—A railroad com- 
pany held only bound to furnish a fireman coal for use 
in its engines which is reasonably suitable for the pur- 
pose intended.—Vissman v. Southern Ry. Co., Ky., 898. 
W. Rep. 502. rn 

150. RAILROADS—Duty to Maintain Lookout at Switch. 
—In an action for death of a brakeman struck by a train 
in charge of a switching crew, the latter’s negligence in 
failing to maintain a lookout was chargeable to the rail- 
road company.—Cincinnati, N.O. & T. P. Ry. Co. v. Hill’s 
Admr., Ky., 898. W. Rep. 523. 


151. RAILROADS—Farm Crossings.—Where’ the planks 
of a farm crossing are removed by the railroad with the 
consent of the owner of the land, the company is not 
liable for injuries to a third person.—Johnson v. Chicago, 
M. & St. P. Ry. Co., Minn., 104 N. W. Rep. 961. 


152. RAILROADS—Injuries at Crossings.—In an action 
against a railroad for injuries caused by a collision with 
team at a crossing, evidence held insufficient to show that 
the alleged negligence was the proximate cause of the 
injury.—Kearns v. Southern Ry. Co., N. Car., 5258. E. 
Rep. 181. 

153. TELEGRAPHS AND TELEPHONES—Evidence'in Ac- 
tion for Delay in Delivery.—Where a number of letters 
were admitted in evidence, and an exception was taken 
to their admission as a whole, and some of them were ad- 
missible, the exception cannot be sustained.—Fricker v. 
Americus Mfg. & Imp. Co., Ga., 52 S. E. Rep. 65. 

154. TELEGRAPHS AND TELEPHONES—Lex Fori in Dam- 
ages for Delay in Delivery.—The measure of damages for 
delay in delivering a telegram to a person in the state is 
governed by the laws of the foreign state from which it 
is sent.—Hughes v. Western Union Telegraph Co., 8. 
Car., 52 8. E. Rep. 107. 

155. TRIAL— Exceptions.—Though there are no excep- 
tions to the findings or the exceptions are insufficient, the 
court, on appeal, will review rulings in excluding evi- 
dence where proper exceptions have been reserved.— 
Smith v. Glenn, Wash., 82 Pac. Rep. 605. 

156. WATERS AND WATER COURSES — Diversion by 
Railroad Company.—In an action against a railroad com- 
pany for so constructing its road as to flood plaintiff’s 
land, the petition held to state a geod cause of action, 
and to be sufficiently definite.—Chicago, B. & Q. R. Co. v. 
Mitchell, Neb., 104 N. W. Rep. 1144. 

157. WATERS AND WATER CoURSES—Lien of City for 
Water Rate.—Water rates due a city are nota lien on 
property delinquent as to such rates as against a pur- 
chaser after the delinquency.—City of Chicago v. North- 
western Mut. Life Ins. Co. ,Il1.,75 N. E. Rep. 803. 

158. WATERS AND WATER CouRSES—Prior Rights.—Ad- 
verse user of water rights cannot be initiated until the 
owners of the right are deprived thereof in such a man- 
ner as to notify them that their rights are being invaded. 
—Ulark v. Ashley, Colo., 82 Pac. Rep. 588. 

159. WATERS AND WATER COURSES — Subterranean 
Courses.—Later appropriators cannot acquire rights to 
springs, constituting the source of a creek merely be- 
cause the means by which the waters are conveyed to 
the creek are subterranean.—Clark v. Ashley, Colo., 82 
Pac. Rep. 588. 

160. WILLS—Construction.—A bequest of testdtrix’ resi- 
duary estate to two of herchildren, to be divided equally 
between them. held to pass separate bequests.—Best v. 
Berry, Mass., 75 N. BE. Rep. 743. 

161. WITNESSES—Competency in Action Against De- 
cedent’s Estate.—A person who has fileda claim against 
the estate of the deseased person for legal services per- 
formed under a yearly contract held not incompetent to 
testify as to certain independent acts which he per- 
formed.—Fitch v. Martin, Neb., 104 N. W. Rep. 1072. 

162. WITNESSES—Cross- Exawination.—Cross-examina- 
tion of witnesses is properly confined to matters having 
reference to the testimony given in the examination fu 
chief,~8taunton Coa! Co. ¥. Bub, Ill., 75 NB. Bij Rep. 776. 





